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> Overview of Section 382: The Effects of an Ownership Change on NOLs 
Kurt Rosell and Misti Bridges 

I. Section 382:  General Overview 

A. Prevention of Loss Trafficking 

B. Applies Upon an “Ownership Change” 

C. Imposes a Limitation on the Use of Pre-Change and Built-In Losses 

D. Can Carryover Unused Limitation 

E. Built-In Gains Help with Limitation 

F. Special Rules in Bankruptcy Cases 

II. “Ownership Change” Defined 

A. An ownership change occurs if, immediately after any owner shift involving a 5% 

shareholder or any equity structure shift: 

1. The percentage of stock of the loss corporation owned by one or more 5% 

shareholders has increased by more than 50 percentage points over

2. The lowest percentage of stock of the loss corporation owned by those shareholders   

at any time during the testing period 

III. Ownership Change 

A. Need ownership increase of more than 50 percentage points 

B. Measure change as of the close of a “testing date” 

IV. Testing Date Triggers 

A. Owner Shifts—any transfer by a 5% shareholder of loss corporation stock 

1. Includes taxable purchases and dispositions, tax-free exchanges under §351, 

redemptions, stock issuances, and debt conversions 

B. Equity Structure Shift—any tax-free reorganization except for divisive D and G 

reorganizations and F reorganizations 
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C. Overlap—equity structure shifts are also owner shifts but do not require transfers by 5% 

shareholders 

V. Measuring an Ownership Change 

A. Only look at increases of 5% shareholders; if 5% shareholder’s interest decreased or 

remained the same, ignore it 

B. Must aggregate all increases of 5% shareholders to see if the increase exceeds 50 

percentage points 

VI. Examples of How to Measure Ownership Changes 

A. Example 1 

Shareholder A has owned 30 out of 100 shares in Corporation for many years. Shareholder A 

buys 30 more shares of Corporation from the general public. Shareholder A’s ownership 

increase for §382 purposes is a 30 percentage point increase (from 30% to 60%). If there are 

no other transfers during the testing period, Corporation has not experienced an ownership 

change. 

B. Example 2 

Assume the same facts as above, except that Shareholder A sells 20 of his original 30 shares 

on Date 1 and purchases 55 shares on Date 2 (and Date 2 is within three years of Date 1). A’s 

ownership increase for §382 purposes is 55 percentage points (comparing lowest 10% to 

highest 65%). Corporation has experienced an ownership change. 

VII. Public Trading 

A. Public Trading Rule 

1. Daily public trading of stock should not trigger an ownership change. All shareholders 

who own less than 5% can freely trade their stock except to a 5% shareholder. 

VIII. Testing Period 

A. Generally, the testing period is the three-year period ending on the day of any owner shift 

or equity structure shift. 

B. No requirement that related transactions cause the 50+ percentage point increase; 

likewise, related transactions outside of the testing date are irrelevant. 

C. Shorter testing period where Corporation previously experienced an ownership change. 

IX. 5% Shareholder

A. Defined

1. In measuring ownership changes, only look at 5% shareholders. 
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2. A 5% shareholder is any person (or entity) holding 5% or more of the loss corporation’s 

stock at any time during the testing period. 

3. 5% is measured by value of loss corporation stock. 

B. Aggregation

1. In determining who is a 5% shareholder, certain persons’ stock holdings may be 

aggregated and treated as held by an entity. If the entity would hold 5% or more of the 

stock, the entity is a 5% shareholder. 

2. An “entity” includes a group of persons who have a “formal or informal understanding 

among themselves to make a coordinated acquisition of stock.” A principal element in 

determining if such an understanding exists is whether the investment decision of each 

member of a group is based upon the investment decision of one or more other 

members.

3. Query: Should investment funds managed by same manager that typically invest side-

by-side be treated as an entity for §382 purposes and their interests in loss corporation 

aggregated in determining whether they are a 5% shareholder?   

4. Answer: PLR 200605003 (Feb. 3, 2006; attached). SRZ obtained a ruling that such 

funds did not constitute an “entity” for §382 purposes, and thus their interests were 

not aggregated for purposes of determining 5% shareholder status. The ruling is fact-

specific, though.   

5. Aggregate all persons/entities owning less than 5% and treat as a single 5% 

shareholder (so-called public shareholder). 

6. Complex segregation rules.  

7. Rules of convenience and presumptions can help. 

(a) For example, public companies may rely on SEC filings to identify their 

shareholders. 

C. Constructive Ownership Rules 

1. §318 attribution rules generally apply in determining who is a 5% shareholder for §382 

purposes, with modifications. 

X. “Loss Corporation” Defined 

A. Generally, a loss corporation is any corporation entitled to use an NOL carryover or which 

incurs a NOL in a year in which a testing date occurs. 

B. Also includes a corporation with a NUBIL and certain other tax attributes. 
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XI. §382 Limitation 

A. If ownership change occurs, pre-change year losses can offset post-change year income 

only up to a certain amount (such amount is the “§382 limitation amount”).  

B. Pre-change losses generally are: NOL carryforwards to change year plus change year NOL 

allocable to the pre-change period. 

XII. Calculating §382 Limitation 

Annual limitation on pre-change year losses equal to: 

Value of Loss Corporation X Long-Term Tax-Exempt Rate (5.4% as of 12/08) 

A. Value of Loss Corporation is FMV of its stock 

1. For public company, use mean stock price on change date times number of shares 

outstanding 

2. Determined immediately before ownership change 

3. Must reflect redemptions in connection with change 

4. Beware of anti-stuffing rule-can’t contribute new capital in anticipation of ownership 

change  

5. Special rules apply in bankruptcy context 

XIII.Carryover of Unutilized §382 Limitation 

A. To extent §382 limitation exceeds the current year income, taxpayer can carry forward 

excess §382 limitation to next year. 

B. Carryover of excess §382 limitation amount is available as long as the pre-change losses 

are available. 

XIV. Continuity of Business Requirement 

A. Corporation must continue the business that generated the pre-change losses for two 

years after ownership change. 

B. If fail to continue loss business, §382 limitation generally is reduced to zero; lose all pre-

change losses. 

C. §382 adopts continuity definition in reorganization provisions: 

 Must continue historic loss business OR use significant portion of loss corporation’s assets 

 in new  business. 
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XV. NUBIGs & NUBILs 

A. When corporation has a NUBIG, built-in gains recognized in recognition period increase 

§382 limitation for such taxable year. 

B. When corporation has a NUBIL, built-in losses recognized in recognition period are subject 

to §382 limitation as if such losses were pre-change losses. 

C. NUBIG/NUBIL effect on §382 limitation is only during “Recognition Period.” 

D. “Recognition Period” is five-year period beginning on change date. 

XVI. Computing NUBIGs & NUBILs 

A. Generally, take aggregate adjusted bases of all assets and compare to aggregate FMV of 

assets.  If bases are higher than FMV, then NUBIL.  If bases are lower than FMV, then 

NUBIG.

B. Determine immediately before ownership change 

C. Ignore NUBIG or NUBIL if either does not exceed the lesser of: 

1. $10 million or 

2. 15% of the FMV of assets (excluding cash, receivables and certain marketable 

securities)

XVII. Establishing NUBIG/NUBIL Amounts 

A. Burden on taxpayer to establish NUBIG/NUBIL amounts 

B. Taxpayer should get an appraisal of assets at time of ownership change 

C. Safe Harbors—Notice 2003-65 

1. §1374 Approach (S corporation approach) 

2. §338 Approach 

XVIII. Bankruptcy Proceedings §382(l)(5)  

A. §382(l)(5) bankruptcy exception 

1. Corporation must be under Title 11 bankruptcy jurisdiction and

2. Continuing shareholders and “qualified creditors” of corporation must own at least 

50% of corporation immediately after the ownership change.  

(a) “Qualified Creditors” are (i) old and cold creditors (18 months prior to Title 11 filing) 

or (ii) trade creditors that have continuously held such debt. 
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(b) Assume continuous ownership of debt if former debtholder will not be a 5% 

shareholder or an entity through which a 5% shareholder owns an indirect interest 

in the corporation immediately after the ownership change (absent actual 

knowledge to contrary). 

B. No continuity of business requirement 

1. Beware of §269 though (need more than insignificant amount of active trade or 

business)

C. “Toll Charge” for (l)(5) 

1. Loss corporation must reduce its NOL carryovers but such NOL carryovers are fully 

deductible against post-change income. 

2. Toll charge equals: 

(a) Denial of interest deductions during three taxable years preceding the taxable year 

of the ownership change AND during part of change year ending on change date. 

3. Recalculate NOL carryover as if no deduction allowed for the denied interest 

deductions.

D. §382 Limitation reduced to zero where second ownership change within two years 

E. Debtor can elect out of §382(l)(5) 

1. Debtor may want to elect out where ownership change in next two years is foreseeable 

F. In order to avoid subsequent ownership changes, Bankruptcy Court may impose trading 

restrictions on corporation stock prior to reorganization and post-reorganization (so-called 

Trading Order). 

1. Trading Orders typically restrict the trading of a bankrupt corporation’s stock by 

shareholders holding a certain percentage of stock (usually something slightly less 

than 5%). 

2. See example of Trading Order in materials. 

XIX. Bankruptcy Proceedings §382(l)(6) 

A. §382(l)(6) relief 

1. Available for bankrupt corporations that cannot qualify for (l)(5) or elect out of (l)(5) 

treatment.

2. Value of corporation for §382 Limitation is increased by surrender or cancellation of 

creditor claims even if such cancellation does not occur immediately before the 

ownership change. 

3. Relief preserved even if second ownership change within two years. 
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XX. Recent Change Re: Banks 

A. Notice 2008-83 provides that after an ownership change of a bank, losses on loans and 

bad debts (including a deduction for a reasonable addition to a reserve for bad debts) are 

not treated as built-in loss items or deductions attributable to periods before the change 

date for §382 purposes. 
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> Recent Developments Relating to Cancellation of Debt (COD) Income 
Dominique Padilla Gallego and Audrey Wei 

I. Background: Income from Discharge of Indebtedness  

A. Section 61(a)(12) sets forth the general rule that gross income includes income from 

discharge of indebtedness. 

1. Section 108(a) lists certain exceptions, including that gross income does not include 

income from discharge of indebtedness in the context of a bankruptcy filing, or to the 

extent that the debtor is insolvent. 

B. In calculating the amount of income arising for discharge of indebtedness, Section 

108(e)(8) provides: 

1. If a corporation transfers stock to a creditor in satisfaction of debt, then the 

corporation is deemed to have satisfied the debt with the fair market value (“FMV”) of 

the stock. 

2. If a partnership transfers a partnership interest to a creditor in satisfaction of debt 

(partnership debt-for-equity exchange), then the partnership is deemed to have 

satisfied the debt with the FMV of the partnership interest.  

II. Proposed Regulations Clarifying the Application of Section 108(e)(8) to Partnershipsi

A. Valuation of partnership debt-for-equity interest 

1. The proposed regulations permit the use of liquidation value as a proxy for FMV in a 

partnership debt-for-equity exchange, provided the following requirements are met: 

(a) The partnership determines and maintains capital accounts in accordance with 

Treas. Reg. Section 1.704-1(b)(2)(iv) capital accounting rules; 

(b) The creditor, the partnership and its partners treat the FMV of the debt as equal to 

the liquidation value of the transferred interest for purposes of determining the tax 

consequences of the debt-for-equity exchange; 

(c) It is an arm’s-length exchange; and 

(d) The partnership and persons related thereto do not repurchase the transferred 

interest as part of a plan whose principal purpose is avoidance of COD income. 

2. The proposed regulations define “liquidation value” as the cash that a creditor/new 

partner would receive for the transferred interest if, immediately after transfer, the 
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extent that the debtor is insolvent. 

B. In calculating the amount of income arising for discharge of indebtedness, Section 
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corporation is deemed to have satisfied the debt with the fair market value (“FMV”) of 

the stock. 

2. If a partnership transfers a partnership interest to a creditor in satisfaction of debt 

(partnership debt-for-equity exchange), then the partnership is deemed to have 

satisfied the debt with the FMV of the partnership interest.  
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partnership sold all of its assets (including all its intangibles) for cash equal to the FMV 

of those assets, and then liquidated. 

3. Hypothetical:  

(a) AB partnership (“AB”) owes $1,000 to C. 

(b) C cancels the debt in exchange for an interest in AB. 

(c) The debt’s FMV is $700.  

(d) AB determines and maintains its partners’ capital accounts according to Treas. 

Reg. Section 1.704-1(b)(2)(iv). 

(e) Under Treas. Reg. Section 1.704-1(b)(2)(iv)(b), C’s capital account is increased by 

$700, which is the liquidation value of C’s debt-for-equity interest.  

(f) All parties treat the FMV of the debt as being equal to the liquidation value of C’s 

debt-for-equity interest for purposes of determining the tax consequences of the 

debt-for-equity exchange. 

(g) AB does not redeem C’s interest, directly or indirectly, as part of a preconceived 

plan.

(h) Conclusion: Because all four requirements in the proposed regulations are met, the 

deemed FMV of C’s interest, for the purpose of determining AB’s COD income in 

respect of satisfying the $1,000 indebtedness, is $700. 

B. Non-recognition treatment under Section 721  

1. The proposed regulations also provide for non-recognition treatment under Section 721 

from the standpoint of the creditor. 

(a) Therefore, if a creditor contributes partnership indebtedness to a debtor 

partnership in exchange for debtor’s partnership interest, then the creditor does 

not recognize any income or loss. 

2. The explanations to the proposed regulations further provide that: 

(a) Section 722 should apply to a partnership debt-for-equity exchange so that the 

creditor’s basis in the interest equals the debt’s adjusted basis, and

(i) Therefore, if the liquidation value of the interest is less than the outstanding 

principle balance of indebtedness, then the creditor does not recognize any 

loss in the exchange; rather, the creditor’s basis in exchanged interest will be 

increased by the adjusted basis of indebtedness. 

(b) Section 721 should apply to a partnership debt-for-equity exchange so that the 

creditor’s holding period in the partnership interest includes the creditor’s holding 

period in the debt under Section 1223(1). 
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C. Exception for unpaid rent, royalties, and interest 

1. The regulations provide that the non-recognition treatment will not apply to: 

(a) unpaid interest (including accrued original issue discount), 

(b) unpaid rent, or 

(c) unpaid royalties. 

D. Practical Implications 

1. In certain situations, parties to an arm’s-length exchange of debt for a partnership 

interest will have more certainty concerning the tax treatment of the exchange.  

2. If the amount of outstanding debt exceeds the value of partnership interest received, 

no loss is recognized by a creditor in a debt-for-equity exchange.  

III. Exclusion of Income: Non-Corporate Entities and Contribution to Capitalii

A. Partnerships and other non-corporate entities have taken the position that an exclusion of 

income is available in the case of contributions to capital under Section 118(a), which 

generally provides that “in the case of a corporation, gross income does not include any 

contribution to the capital of the taxpayer,” and/or under an alleged “common law 

contribution to capital doctrine.”  

B. A Coordinated Issue Paper to all industries clarified that: 

1. Section 118 does not apply to non-corporate entities; and

2. There is no common law contribution to capital doctrine for non-corporate entities.  

C. Therefore, if a third party/non-owner contributes (for nothing in exchange) to the capital 

of a non-corporate entity (e.g., partnership), then such amounts are includable in the gross 

income of the recipient. 

D. Practical implications 

1. Partnerships and other non-corporate entities should not take the position that capital 

contribution-type debt discharges by third parties are excludable from income without 

any tax to them, either by reason of Section 118 or any common law contribution to 

capital doctrine.  

IV. Final and Temporary Regulations on Section 6050P Information Reporting Requirementsiii

A. Under Section 6050P and existing regulations, any “applicable entity” that discharges 

indebtedness of any person of at least $600 must file an information return (Form 1099-C) 

and  furnish an information statement to such person. 

B. An “applicable entity” covers an executive, judicial or legislative agency, and an applicable 

financial entity. 
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C. An “applicable financial entity” includes: (1) a financial institution described in Section 581 

(banks) or Section 591(a) (savings institutions), (2) a credit union, (3) a federal executive 

agency and (4) an organization, a significant trade or business of which is lending money. 

D. The regulations deem a discharge of indebtedness to have occurred if and only if an 

“identifiable event” occurs. An “identifiable event” includes the expiration of a “non-

payment testing period.” 

E. In defining “non-payment testing period,” the regulations provide that there is a rebuttable 

presumption that an identifiable event has occurred if a creditor has not received a 

payment from a debtor at any time for 36 months (the “36-months rule”). However, the 

presumption that an identifiable event has occurred may be rebutted by the creditor if (1) 

the creditor has engaged in significant, bona fide collection activity, or (2) the facts and 

circumstances indicate that the debt has not been discharged. 

F. Prior to the issuance of the final and temporary regulations, every “applicable entity” must 

comply with the “36-months rule.”  

G. The final and temporary regulations provide that only (1) financial institutions, (2) credit 

unions and (3) federal executive agencies must comply with the “36-months rule.” 

H. Key Rationale and Effect 

1. To avoid premature information-reporting of cancellation of indebtedness income.

2. To protect debtors from receiving information returns that prematurely report 

cancellation of indebtedness income. 

                                                     
i Reg-164370-05/RIN 1545-BF27/Tax Analyst Doc 2008-23074 
ii LMSB4-1008-051/Tax Analyst Doc 2008-24495 
iii TD 9430/RIN 1545-BH99/TD 9430/Tax Analyst Doc 2008-23679
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Proposal to Suspend Discharge of Indebtedness Rules 

 

Present Law 

Taxable income includes the amount of any discharge from indebtedness, 
including, generally,  the difference between the amount of a corporation’s indebtedness and the 
amount paid by that corporation to acquire or retire that indebtedness.   See Section 61(a)(12) of 
the Internal Revenue Code of 1986 (the “Code”) and United States v. Kirby Lumber Co., 284 
U.S. 1 (1931). 

The purchase of indebtedness of an issuer by a person “related” to that issuer 
(from an “unrelated” person) is treated as if the issuer had itself repurchased such indebtedness, 
so that if the related-person purchase is for less than the amount of the indebtedness, the issuer 
will have taxable discharge of indebtedness income.  Section 108(e)(4) of the Code.   

If a “related person” purchases the indebtedness of an issuer, such indebtedness is 
treated as reissued by the issuer in the amount of the price paid by the “related person” for such 
indebtedness.  Treas. Reg. §  1.108-2(g)(1).  If, for example, the “related person” purchased that 
indebtedness at a discount from its original issue price, then the issue price of the new 
indebtedness will be lower than its initial issue price.  Such new indebtedness will then be treated 
as issued with original issue discount, or OID, which must be accrued currently and taken into 
income by the related-person holder of the indebtedness for U.S. federal income tax purposes.  
The issuer of the reissued indebtedness is treated as accruing OID deductions for U.S. federal 
income tax purposes.  However, even were such OID to be fully deductible by the issuer as it 
accrued, the issuer would have discharge of indebtedness income in the year of the deemed 
repurchase of the debt under Section 108(e)(4), but would only over time benefit from the OID 
deductions.  In addition, a number of Code provisions may apply to require the deferral of such 
OID deductions, or their disallowance.  These include the so-called applicable high-yield debt 
obligation or AHYDO rules of Section 163(e)(5) and (i) of the Code, the earnings stripping rules 
of Section 163(j) of the Code and the rules for the potential deferral of interest or OID owed to 
related persons, or related foreign persons, under Sections 163(e)(3) and 267 of the Code.   

Non-U.S. persons generally are not subject to U.S. federal income or withholding 
tax on interest payments from U.S. issuers under the portfolio debt rules of Sections 871(h) and 
Section 881(c) of the Code.  However, the portfolio debt rules do not apply if the non-U.S. 
person holder of the debt is a 10% owner of the issuer.  Under attribution rules, persons not 
directly owning equity of the issuer may be treated as owning such equity for purposes of this 
rule. 

Reasons for Change 

The proposed changes would enhance the President's and Congress's program to 
provide relief to the credit markets through the purchase of troubled assets.  

 
The proposed changes would encourage the private sector to participate in the 

purchase of distressed debt. By reducing the tax costs to corporations of repurchasing their debt 
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at a discount, corporations and their shareholders would be encouraged to repurchase debt.  Such 
repurchases would have several beneficial consequences for the credit markets. First, 
corporations that deleverage by purchasing their debt will strengthen their balance sheets and 
thus be better positioned to withstand the effects of an economic downturn.  Second, as a 
significant amount of the debt of corporations is held by troubled financial institutions, 
encouraging purchases of debt from such financial institutions will provide the same 
enhancement to the credit market that the Emergency Economic Stabilization Act of 2008, or 
EESA, seeks to provide but will do so without direct government funding. 

 
Under present law, the purchase by the issuer or a person “related” to that issuer 

of the issuer’s debt results in taxable income to the issuer in the amount of the cancellation of 
indebtedness, which is not matched by an equivalent tax benefit to the issuer, because of timing 
differences and deduction disallowance and deferral rules.  This is a strong disincentive to such 
purchases, in an environment where such purchases could be expected to serve the purposes of 
the EESA and have crucial benefits for financial institutions with troubled balance sheets and for 
the credit environment generally.  Temporarily waiving the rule for cancellation of indebtedness 
could thus aid the resolution of the credit crisis.  This waiver should apply not only to an issuer’s 
direct purchase of its own indebtedness, but also a “related” person’s purchase of the issuer’s 
indebtedness.  Section 108(e)(4) of the Code was enacted because purchases of indebtedness by 
a person related to the debtor were viewed as essentially similar transactions to purchases by 
issuers themselves, which should have the same tax effect.  H.R. Rep. No. 833, 96th Cong., 2d 
Sess. 9, 16 (1980).  Thus, any waiver of the impact of cancellation of indebtedness in this crisis 
should apply to “related” party debt purchases, as well as purchases by issuers directly.    

These waivers would represent a temporary suspension of the discharge of 
indebtedness rule in response to, and with the intention to ameliorate, a severe economic crisis.  
A similar approach was adopted recently with the enactment of the temporary waiver of taxation 
of discharge of indebtedness income resulting from the discharge of “qualified principal 
residence indebtedness” under the Mortgage Forgiveness Debt Relief Act of 2007 (P.L. 110-142), 
originally intended to apply to such discharges occurring after December 31, 2006 and prior to 
January 1, 2010, and extended by EESA to apply prior to January 1, 2013.   

Improving the market for distressed debt assets by expanding the group of 
potential purchasers is another way to hasten the resolution of this credit crisis.  One additional 
source of purchasers are non-U.S. persons.  To the extent that the portfolio debt rules do not 
apply to distressed debt assets, this is a powerful disincentive for non-U.S. persons to acquire 
such assets, because of the dramatic reduction in yield resulting from the application of the 30% 
U.S. federal withholding tax that will apply to non-portfolio debt.  Temporarily suspending the 
exemption from the portfolio debt rules for purchasers of debt who are owners of 10% of the 
equity of the issuer can also be expected to increase the market for distressed debt.  This also 
should aid the balance sheets of banks and troubled financial institutions and help address the 
credit crisis.  

 While a suspension of the rules relating to debt repurchases could result in a loss 
of tax revenue, any such loss would further aid the stabilization of the credit markets and the 
deleveraging of corporations in advance of an economic downturn. 
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Explanation of Provisions 

The proposed Code amendments would suspend the application of the tax rules 
applicable to cancellation of certain types of indebtedness as a result of the acquisition of such 
indebtedness by the issuer or by a person “related” to the issuer.   Section 108 and certain 
ancillary Code provisions would be amended accordingly.   

The proposed Code amendments would apply to indebtedness issued by an entity 
conducting a trade or business, so that personal indebtedness and indebtedness issued by an 
entity not conducting a trade or business would not be affected by the change.  The amendments 
would apply to purchases of indebtedness by the issuer (or a related person with respect to the 
issuer) so as to directly target the deleverage effect and the relief of troubled financial institutions 
discussed above.  Under the proposal, the exclusion from gross income would not result in 
reduction of any tax attributes of the issuer of the indebtedness.  Indebtedness acquired by a 
related person that is addressed by the new rule would not be treated as newly issued as a result 
of such acquisition, under Treas. Reg. §  1.108-2(g) or otherwise, and so no new original issue 
discount would result from the transaction.  

 The proposed Code amendments would also suspend the exemption to the 
portfolio debt provisions for debt purchased by non-U.S. persons that are 10% or more owners of 
the issuer, under guidelines to be established by the Secretary of the Treasury.   

 

Effective Date 

The recommendations contained herein would apply to debt purchases on or after 
January 1, 2008 and prior to January 1, 2013.  

 

 

 

 

 

IRS Circular 230 Notice Requirement. This communication is not given in the form of a covered 
opinion, within the meaning of Circular 230 issued by the United States Secretary of the 
Treasury. Thus, we are required to inform you that you cannot rely upon any tax advice 
contained in this communication for the purpose of avoiding United States federal tax penalties. 
In addition, any tax advice contained in this communication may not be used to promote, market 
or recommend a transaction to another party. 
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