
 

 
 

 

 

 

Alert 
Government Cracks Down on Employee Misclassification 

June 2, 2010 

 
Since the economic downturn, the proper classification of workers has become a hot-button issue. As 
enforcement agencies step up efforts to curb misclassifications, it is more important than ever for employers 
to understand how to properly categorize workers. 
 
Unpaid Interns 
Now that the summer has begun, many employers are considering making unpaid internships part of their 
staffing strategy. Unpaid internships are a win-win for employer and intern alike. Employers like unpaid 
internships because they can get work done at a low cost, and interns like them because they receive “real 
world experience” and another item to add to their resume.  
 
The Fair Labor Standards Act (the “FLSA”), however, provides that if the intern is, in fact, an “employee,” the 
employer will be subject to its minimum wage and overtime provisions and must provide compensation. With 
the number of unpaid internships increasing, the U.S. Department of Labor (“DOL”) has noted that it will be 
more aggressive in enforcing the law and in educating companies, colleges and students on the FLSA.  
 
The definition of “employee” under the FLSA is extremely broad. It includes “any individual employed by the 
employer.” Because this definition is so broad, it covers most workers, and will generally cover interns at  
for-profit institutions.* An exception exists, however, if the intern’s work serves only his or her own interest. In 
this instance, the intern could be considered a “trainee,” a category of worker not covered by the provisions of 
the FLSA. This is a fact-specific inquiry, and the DOL has issued a fact sheet, available here, to help for-profit 
private sector employers determine whether interns are covered under the FLSA.  
 
The DOL uses the following six factors to make this determination: 
  

1. The internship, even though it includes actual operation of the facilities of the employer, is similar to 
training which would be given in an educational environment;  

2. The internship experience is for the benefit of the intern; 
3. The intern does not displace regular employees, but works under close supervision of existing staff; 
4. The employer that provides the training derives no immediate advantage from the activities of the 

intern; and on occasion its operations may actually be impeded; 
5. The intern is not necessarily entitled to a job at the conclusion of the internship; and 
6. The employer and the intern understand that the intern is not entitled to wages for the time spent in 

the internship.   
 

                                                       
* The DOL has special rules for volunteers at non-profits. 

http://www.dol.gov/whd/regs/compliance/whdfs71.pdf


If all of the above factors are met, the individual will be considered a “trainee.” It is important to note, however, 
that this is a very narrow exception to the FLSA. Employers should tread carefully in making this 
determination, and make sure to comply with all of the above factors if offering unpaid internships and 
classifying individuals as “trainees.” 
 
Independent Contractors  
Another area of employee classification that has become a hot-button issue since the economic downturn is 
the misclassification of “employees” as “independent contractors.” This has also become a major focus of the 
Internal Revenue Service, as well as of state taxation and labor agencies, because it deprives workers of 
benefits such as overtime pay, unemployment compensation and Social Security benefits, and deprives 
federal, state and local governments of tax and insurance revenues. There has been a new focus in Congress 
on pending legislation that would, among other things, penalize employers that misclassify employees as 
independent contractors. 
 
Assessing an individual’s status as employee or independent contractor is difficult, as there is no universal 
standard, with state and federal agencies often using somewhat different criteria in making a determination.  
 
The IRS advises that an employer look at various aspects of its relationship with the worker and, with respect 
to each, evaluate the degree of control and independence that exists, focusing on three categories:  
 

“(1) Behavioral: Does the company control or have the right to control what the worker does and how 
the worker does his or her job? (2) Financial: Are the business aspects of the worker’s job controlled by 
the payer? (3) Type of Relationship: Are there written contracts or employee type benefits (i.e. pension 
plan, insurance, vacation pay, etc.)? Will the relationship continue and is the work performed a key 
aspect of the business?”  

 
The New York State Department of Labor, for its part, examines many factors for unemployment insurance 
purposes. See information attached here.  
 
Meanwhile, the State of Connecticut, which recently enacted a new law increasing penalties for worker 
misclassification, uses yet another test for unemployment insurance purposes and tax purposes. See 
information attached here.  
 
Faced with these varying standards, a good rule of thumb in making a classification determination is to look at 
the entire relationship between the employer and the worker, and if the employer is found to exhibit control 
over the worker, the worker typically will be considered an employee. 
 
The DOL recently launched a new website, http://www.dol.gov/wecanhelp/, to educate workers on the FLSA 
and to publicize its efforts to more aggressively regulate the classification of employees. The agency also is 
considering a requirement that employers notify workers of their rights under the FLSA and provide 
information regarding hours worked and wage computation, as well as the reasons for an exempt or 
independent contractor classification. These actions highlight the DOL’s increasing efforts to provide greater 
transparency for workers and to regulate employers. Thus, it is more important than ever to make sure that 
classification decisions are thoroughly considered and carefully made. 
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If you have any questions concerning this Alert, or would like additional information about the classification of 
workers, please contact one of the authors or your attorney at SRZ. 
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U.S. Treasury Circular 230 Notice:  Any U.S. federal tax advice included in this communication was not 
intended or written to be used, and cannot be used, for the purpose of avoiding U.S. federal tax penalties. 
 
This information has been prepared by Schulte Roth & Zabel LLP (“SRZ”) for general informational purposes only. It does not constitute legal advice, and is 
presented without any representation or warranty as to its accuracy, completeness or timeliness. Transmission or receipt of this information does not create an 
attorney-client relationship with SRZ. Electronic mail or other communications with SRZ cannot be guaranteed to be confidential and will not (without SRZ 
agreement) create an attorney-client relationship with SRZ. Parties seeking advice should consult with legal counsel familiar with their particular 
circumstances. The contents of these materials may constitute attorney advertising under the regulations of various jurisdictions. 
 

  
 

Copyright © 2010 Schulte Roth & Zabel LLP. All Rights Reserved. 3 

http://www.srz.com/


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


