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The U.S. Court of Appeals for the Tenth Circuit held on Nov. 3, 2009, that a district court had improperly
dismissed, on mootness grounds, an appeal from a bankruptcy court’s order confirming a reorganization plan.
According to the Tenth Circuit, the appeal was reviewable because reversal of the plan confirmation order (1)
would not unduly affect innocent third parties, and (2) would not undo any complex transactions. Because the
appellant had also raised serious allegations of bad faith, the court reversed and remanded the case to the
district court “for consideration of the merits of” the appeal. In re Paige, F.3d _, 2009 WL 3584940, *17 (10th
Cir. Nov. 3, 2009).

Relevance
This case is important for every participant in reorganization cases—lenders, investors, and the debtor itself.
An exit financier, for example, has to know whether to close a contemplated loan.

Courts routinely hold that an appellant’s failure to obtain a stay pending appeal from a Chapter 11
reorganization plan confirmation order will moot an appeal from the order. See, e.qg., In re Metromedia Fiber
Network, Inc., 416 F.3d 136, 143-45 (2d Cir. 2005) (held, appeal of confirmation order dismissed as equitably
moot when appellants did not obtain stay pending appeal and reversal would unravel substantially
consummated plan). In this case, however, the Tenth Circuit held that the appeal was not moot, despite the
appellant’s failure to obtain a stay pending appeal. The particular facts here, discussed below, show why the
court ordered the district court to review the merits of the appeal.

Facts

The individual debtor, Paige, filed a Chapter 7 petition in 2005. When the case was later converted to Chapter
11, a trustee (“Trustee”) was appointed. /d. at *2. Five years prior to bankruptcy, Paige had registered the
domain name, “FreeCreditScore.com.” Id. Paige later sold the domain name to a third party, who then sold it
to Search Market Direct, Inc. (“SMDI”) for $350,000. /d.

The Trustee learned of the estate’s possible interest in the domain name (estimated to be worth upwards of
$5-25 million), and sued SMDI to avoid Paige’s sale of the domain name as a fraudulent transfer, among
other things. /d.

The Trustee sought leave from the bankruptcy court to sell Paige’s interest in the domain name while his suit
against SMDI was still pending. Over SMDI’s objection, the court approved the sale of the domain name to a
company called Consumerinfo.com (“CI”) in exchange for Cl's agreement to provide the Trustee with enough
cash to pay most of Paige’s liabilities. /d.



Competing Reorganization Plans

Cl also purchased some claims against Paige in order to gain standing to propose a reorganization plan. /d. at
*3. The Trustee endorsed CI's proposal, and filed a joint plan (“Joint Plan”) with it, providing that the sale
proceeds from Cl would pay creditors. Cl also agreed to fund the litigation costs entailed in the suit against
SMDL. /d.

SMDI also bought claims against Paige and proposed a competing reorganization plan. Under its plan, SMDI
promised to pay all of Paige’s liabilities. In exchange, however, the SMDI plan provided for the dismissal of
the Trustee’s suit against SMDI, leaving SMDI with ownership of the domain name. /d.

Bankruptcy Court Ruling

After a seven-day trial, the bankruptcy court rejected SMDI’s plan and confirmed the Joint Plan. /d. It
reasoned that SMDI’s plan (i) violated Code § 1129(a)(1) because it placed Cl into a separate class from
other similarly situated creditors, and (ii) violated Code § 1129(a)(3) because it inappropriately compelled
settlement of the Trustee’s suit. /d. The bankruptcy court also rejected SMDI’s claim that Paige had engaged
in inappropriate negotiations with CI. /d.

No Stay Pending Appeal

The Joint Plan became effective, by its terms, only after “any pending appeals were resolved.” Id. at *4. The
Trustee and Cl, however, waived that requirement and began implementing the Joint Plan. /d. Fearing
substantial consummation of the Joint Plan, SMDI sought a stay pending appeal. /d. The bankruptcy court
denied the stay pending appeal because “SMDI’s appeal would not be rendered moot...since ‘there is a
possibility that SMDI could use [the money it set aside to fund its plan] to fund the repayment to [CI].”” Id. The
district court affirmed the denial of SMDI’s motion for a stay pending appeal. /d. SMDI failed to seek a stay in
the Tenth Circuit. /d.

Despite failure to obtain a stay pending appeal, SMDI appealed the order confirming the Joint Plan to the
district court. /d. at*5. The Trustee and Cl argued that SMDI’s appeal was moot because the Trustee “had
taken many steps to effectuate the Joint Plan that could not be undone.” Id. Agreeing with the Trustee and Cl,
the district court held that SMDI’s appeal was both constitutionally and equitably moot. /d.

Not Constitutionally Moot

The Tenth Circuit reversed. First, SMDI's appeal was not constitutionally moot. “An appeal is [constitutionally]
moot if the court can fashion no meaningful relief...At the same time, if a court can fashion some form of
meaningful relief, even if it only partially redressed the grievances of the prevailing party, the appeal is not
moot.” Id. at *6, quoting In re W. Pac. Airlines, 181 F.3d 1191, 1195 (10th Cir. 1999). Here, the Trustee and ClI
argued SMDI lacked sufficient funds to implement its proposed plan. The circuit court disagreed, noting that
SMDI is requesting not only confirmation of its plan, but also the dismissal of the Joint Plan. /d. at *7.
“Therefore, even if SMDI’s lack of funds would prevent the district court from confirming SMDI’s plan, the
court could still reverse confirmation of the Joint Plan...” /d.

Not Equitably Moot

SMDI’s appeal was also not equitably moot. Referring to factors considered by other circuits, the Tenth Circuit
applied a six factor test to determine whether an appeal was equitably moot: “(1) Has the appellant sought
and/or obtained a stay pending appeal? (2) Has the appealed plan been substantially consummated? (3) Will
the rights of innocent third parties be adversely affected by reversal of the confirmed plan? (4) Will the
public-policy need for reliance on the confirmed bankruptcy plan—and the need for creditors generally to be
able to rely on bankruptcy court decisions—be undermined by reversal of the plan? (5) If appellant’s
challenge were upheld, what would be the likely impact upon a successful reorganization of the debtor? And
(6) based upon a quick look at the merits of appellant’s challenge to the plan, is appellant’s challenge legally
meritorious or equitably compelling?” Id. at *9.

Here, the “six factors do not all point in one way or the other,” stated the court. /d. at *17. On the one hand,
SMDI sought a stay pending appeal with the bankruptcy court and district court, but not from the Tenth Circuit.
Id. at *11. “Thus, while SMDI made some effort to obtain a stay, it did not pursue ‘with diligence all available
remedies to obtain a stay of execution.” Id. (emphasis in original), quoting In re Chateaugay Corp., 10 F.3d
944, 953 (2d Cir. 1993). “Thus, this factor weighs somewhat against proceeding to the merits of SMDI’s
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appeal...” [d.

No Unraveling Necessary

On the other hand, though the Joint Plan had been substantially consummated, “many of the concerns that
motivate courts not to decide the merits of an appeal of a substantially consummated bankruptcy plan do not
apply.” Id. at *12. Here, reversal of the Joint Plan would not undo any complex transactions, explained the
Tenth Circuit: “SMDI primarily seeks to undo the sale of the domain name to [CI], which is not likely to be
particularly complex or troublesome.” Id. The Tenth Circuit also noted that the Trustee and Cl knowingly
“accelerated the consummation of the [Joint Plan] despite their knowledge of a pending appeal...[W]e are less
inclined to grant their wish that the court abstain from reaching the merits on appeal,” explained the circuit
court. /d. at *13.

No Burden to Third Parties

According to the Tenth Circuit, the Trustee and ClI also failed to show that the relief SMDI sought unduly
burdened innocent third parties. Both plans provided for full payment to creditors. The Trustee and Cl again
argued that SMDI lacked sufficient cash to fund its plan, but SMDI had previously placed $2.6 million in a
special account to demonstrate its ability to fund its plan. /d. at *15. Additionally, if SMDI’s plan were
confirmed, it would own the valuable domain name. /d. Cl may be negatively affected if SMDI obtains its relief,
explained the court, but because of its role in the bankruptcy, “it is hard to consider it a ‘third party’ or at least
an innocent third party.” Id. at *13.

Public Policy Favored Review on the Merits

Next, public policy favored resolving SMDI’s appeal, for it raised “serious allegations” of “bad-faith dealings
between [Paige, Cl, and the Trustee]...” Id. at *16. Here, SMDI alleged, among other things, “that [CI] had
engaged in unethical communications with [Paige], which led to its paying [Paige] $20,000 and convincing him
to abandon his support for SMDI’s plan; that the [Trustee] was not ‘disinterested’ in his dealings with [CI];
[and] that the [Trustee’s] interest in the disposition of the estate’s assets inappropriately influenced his
dealings in this case....” Id. at *4. Reversal of the Joint Plan confirmation order would not create an
‘unmanageable situation.” Id. at *16. Both the Joint Plan and SMDI’s plan contemplate full payment to
creditors; there will be no need for creditors to disgorge payments received. /d. On these facts, the Tenth
Circuit held that the Trustee and ClI failed to meet their burden of showing equitable mootness of SMDI’s
appeal. /d. at *17.
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“U.S. Treasury Circular 230 Notice: Any U.S. federal tax advice included in this communication was not
intended or written to be used, and cannot be used, for the purpose of avoiding U.S. federal tax penalties.”

This information has been prepared by Schulte Roth & Zabel LLP (“SRZ’) for general informational purposes only. It does not constitute legal advice, and is
presented without any representation or warranty as to its accuracy, completeness or timeliness. Transmission or receipt of this information does not create
an attorney-client relationship with SRZ. Electronic mail or other communications with SRZ cannot be guaranteed to be confidential and will not (without SRZ
agreement) create an attorney-client relationship with SRZ. Parties seeking advice should consult with legal counsel familiar with their particular
circumstances. The contents of these materials may constitute attorney advertising under the regulations of various jurisdictions.

Copyright © 2009 Schulte Roth & Zabel LLP. All Rights Reserved. Schulte RothaZabel | 4




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


