
 

 
 

 

 

                                                      

Alert 
 

New Stimulus Package Creates Subsidy for Health Care 
Continuation Coverage 

March 9, 2009  

On Feb. 17, 2009, President Obama signed into law the American Recovery and Reinvestment Act of 2009 
(the “ARRA”). The ARRA seeks to stimulate the economy by authorizing approximately $787 billion in tax cuts 
and spending for a variety of programs, including health, education and job creation. Of immediate 
significance to employers, health plans and insurers are provisions that expand the rights of terminated 
employees under the Consolidated Omnibus Budget and Reconciliation Act of 1985, as amended (“COBRA”).  
This Alert summarizes the ARRA’s changes to COBRA, describes employers’ obligations under this new 
legislation and provides guidance on various notice requirements. 
COBRA Premium Subsidy  
Pursuant to the COBRA provisions of the ARRA, 65 percent of an “assistance eligible individual’s’“ (as defined 
below) COBRA premiums will be subsidized by the U.S. government. Thus, an assistance eligible individual is 
treated as having paid the full premium for health care continuation coverage if he or she pays 35 percent of 
the premium. While the ARRA requires the employer, COBRA administrator or other plan sponsor to initially 
front the cost of the remaining 65 percent of the assistance eligible individual’s COBRA premium, the 
government will reimburse the entity by providing it with a credit against payroll taxes for the cost of the 
subsidy. For assistance eligible individuals, the subsidy will not be treated as income or resources in 
determining an individual’s eligibility for, or the amount of assistance or benefits provided under, any public 
benefit provided under federal or state law. 
   
An assistance eligible individual is entitled to receive the subsidy for a period of up to nine months, but this 
may end earlier if any of the following occur: (i) the assistance eligible individual becomes eligible to 
participate in another group health plan,1 (ii) the assistance eligible individual becomes eligible for benefits 
under the Social Security Act (Medicare), or (iii) the assistance eligible individual’s COBRA eligibility 
terminates for any reason, including, but not limited to, failure by the assistance eligible individual to pay the 
required 35 percent share of the COBRA premium. Assistance eligible individuals are required to notify the 
group health plan when they are no longer eligible for the subsidy. Failure to do so may result in a financial 
penalty of 110 percent of the subsidy amount. 
 
Funding the Subsidy 
The subsidy is funded by the federal government through offsets to the payroll taxes of the employer, plan 
sponsor, COBRA administrator, insurer or other entity receiving the 35 percent share of the COBRA premium 
from the assistance eligible individual. Once the entity receives the assistance eligible individual’s premium 
payment, the entity is instructed to reduce its payroll taxes in an amount equal to the remaining 65 percent of 

 
1 This does not apply to coverage consisting of only dental, vision, counseling, or referral services (or any combination thereof), coverage 
under a flexible spending arrangement, or certain coverage of treatment in an on-site medical facility maintained by the employer. 



the COBRA premium. If this form of reimbursement does not cover the amount of the subsidy, the Secretary 
of Treasury will provide the entity with a tax credit or a refund.2 On Feb. 26, 2009, the Internal Revenue 
Service (the “IRS”) issued a revised 2009 Form 941, which allows the entity to claim the subsidy credit when 
filing its quarterly employment taxes. To view the updated Form 941 and its instructions, please go to the 
following websites: http://www.irs.gov/pub/irs-pdf/f941.pdf and http://www.irs.gov/pub/irs-pdf/i941.pdf. 
 
No additional information regarding the subsidy is required to be submitted with the Form 941, but employers 
(or the entity receiving the 35 percent share of the COBRA premium) are required to maintain supporting 
documentation for the credit claimed. This information includes, but is not limited to: (i) an attestation of 
involuntary termination of employment for each covered employee in which the entity is seeking the offset 
(involuntary terminations are explained in the “Eligibility” section of this Alert below), (ii) a calculation of payroll 
tax offsets or other documentation to verify the correct amount of reimbursement, and (iii) the social security 
numbers of all covered employees and the amount of the subsidy provided to each covered employee. The 
Department of Treasury and the IRS will publish further guidance regarding the reporting requirements and 
verification of offsets. 
 
Reimbursement to Multiemployer Plans   
For multiemployer plans that initially pay the subsidized portion of the assistance eligible individual’s COBRA 
premium, but are not subject to payroll taxes, it appears that the government will reimburse those plans by 
providing them with a refund (rather than a payroll tax offset). The ARRA requires the Secretary of Treasury to 
issue regulations that provide additional guidance on this subject. In the interim, multiemployer plans should 
comply with the requirements of the ARRA’s COBRA provisions, notice obligations and deadlines (as 
described in this Alert). 
 
Eligibility 
To be eligible for the COBRA premium subsidy, an individual must qualify as an “assistance eligible 
individual.” A person is an “assistance eligible individual” if he or she is (i) involuntarily terminated from 
employment (for reasons other than gross misconduct) during the period beginning on Sept. 1, 2008, and 
ending on Dec. 1, 2009, and (ii) eligible for COBRA coverage (or applicable state continuation coverage (see 
the “Continuation Coverage under State Law” section of this Alert for more details)) during that period. The 
assistance eligible individual’s qualified dependents are also eligible for the subsidy.   
 
The ARRA also contains income limitations that determine to what extent an individual is eligible to receive the 
COBRA subsidy tax-free. Individuals designated as “high income individuals” will be taxed on the subsidy. 
Whether an individual is “high income” is based on that person’s modified adjusted gross income shown on 
their federal income tax return during the taxable year in which the subsidy is taken, or the return of their 
spouse, or any person that claims the assistance eligible individual as a dependent. If an individual’s modified 
adjusted gross income for the year in which he or she receives the COBRA subsidy exceeds the threshold 
amounts provided in the ARRA ($145,000 for single filers and $290,000 for joint filers), the subsidy will be fully 
recaptured on the individual’s tax return during the year the COBRA premium subsidy is received by 
increasing the individual’s taxes by the amount of the subsidy. For single filers whose modified adjusted gross 
income is between $125,000 and $145,000 (or $250,000 and $290,000 for joint filers) the amount of the 
subsidy that is recaptured on the tax return is subject to a sliding scale. To avoid this recapture tax, high 
income assistance eligible individuals may elect to permanently waive their right to the subsidy by giving 
notice to their former employer (or other plan sponsor). Because the election is permanent, once an individual 
provides this notice, he or she cannot later opt back in to the subsidy. The Department of Treasury will issue 
further guidance on this waiver. 
 
Assistance eligible individuals who elected COBRA due to an involuntary termination on or after Sept. 1, 2008, 
but prior to the date of the ARRA’s enactment (Feb. 17, 2009) are eligible for the subsidy on a prospective 
basis, beginning on the first period of COBRA coverage following Feb. 17, 2009. For employers that bill 
COBRA premiums monthly, this will be on or after March 1, 2009.   
 
Assistance eligible individuals who were eligible to elect COBRA on or after Sept. 1, 2008, but did not timely 
elect COBRA, will receive a second opportunity to elect COBRA continuation coverage. Such individuals will 

                                                       
2 For group health plans that are multiemployer plans, the plan will receive the refund. Ultimately, the entity that is responsible for 
"fronting" the subsidy amount will be the entity that receives the tax credit. 
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have 60 days from the date they receive the extended election notice to make this special election. If elected, 
the assistance eligible individual will receive subsidized continuation coverage on a prospective basis 
beginning on the first period of COBRA coverage following Feb. 17, 2009. The maximum COBRA coverage 
period, however, would be measured from the earliest date that COBRA coverage could have been elected. 
For example, if an assistance eligible individual was entitled to COBRA in September 2008, but did not timely 
elect it, he or she can now elect COBRA coverage under the ARRA. If he or she timely elects under the new 
rules, the COBRA subsidy would begin in March 1, 2009 (for monthly coverage plans), but his or her 18-month 
COBRA period would run from September 2008 (and not March 2009). 
 
Alternative Coverage Option 
Under the ARRA, employers are permitted, but not required, to allow assistance eligible individuals to change 
their health insurance coverage option from the one in which he or she had been enrolled at the time of the 
involuntary termination. The new coverage option must satisfy the following requirements: 
 
• The option must be one that is offered by the employer to active employees; 
• It must have the same or lower premiums; and 
• It cannot include a flexible spending arrangement, coverage that provides only dental, vision,   
 counseling, or referral services (or any combination thereof), or certain coverage of treatment in an  
 on-site medical facility maintained by the employer. 
 
Assistance eligible individuals must make this election to change within 90 days of their receipt of the COBRA 
election notice. 
 
Notice Requirements 
The ARRA requires employers and other COBRA administrators to amend existing COBRA election notices or 
provide a supplemental notice to all individuals who became entitled to COBRA coverage (regardless of the 
reason for such entitlement) during the period beginning on Sept. 1, 2008, and ending on Dec. 31, 2009. This 
additional notice must be provided to all affected individuals within 60 days of the date the ARRA was enacted 
(meaning no later than April 18, 2009). Failure to timely provide the notice may result in financial penalties. 
The new or supplemental notice must include the following: 
 
• A description of the subsidy (including an explanation of the right to receive the subsidy and any 
 conditions related thereto); 
• The option to enroll in different coverage if the employer or COBRA administrator permits, and a 
 description of the different coverage; 
• A description of the forms necessary to receive the subsidized premium; 
• Contact information for the employer or COBRA administrator; 
• A description of the extended election period available to assistance eligible individuals who were 
 eligible for COBRA on or after Sept. 1, 2008, but did not elect it; and 
• A description of an assistance eligible individual’s obligation to notify the employer or COBRA 
 administrator if he or she becomes eligible for coverage under another group health plan or Medicare, 
 and the financial penalties for failing to do so.  
 
The Secretary of Labor will issue model notices no later than March 19, 2009.   
 
Continuation Coverage under State Law 
The new COBRA subsidy rules also apply to any state program that provides comparable health continuation 
coverage. Thus, New York employers that are not subject to COBRA because they have less than 20 
employees, but are obligated to provide health continuation coverage pursuant to New York law, must provide 
the subsidy and comply with the requirements related thereto. 
 
Employer’s Denial of Subsidy & Expedited Review 
An individual who requests the subsidy as an assistance eligible individual and is denied by the employer or 
COBRA administrator has the right to appeal the determination upon application to the Secretary of Labor (or 
the Secretary of Health and Human Services for continuation coverage provided pursuant to the Public Health 
Service Act). The Secretary will make a determination with respect to the individual’s eligibility within 15 
business days after receipt of the application. 
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Effective Date 
The ARRA’s COBRA provisions became effective on Feb. 17, 2009. To give employers and COBRA 
administrator time to comply with the new subsidy obligations, however, the ARRA provides a grace period of 
two full COBRA billing periods. As a practical matter, employers that bill COBRA premiums on a monthly basis 
will have March and April to modify their processes to comply with new rules by May. During the grace period, 
employers and COBRA administrators may charge assistance eligible individuals the full cost of their COBRA 
premiums, but are required to reimburse assistance eligible individuals (or credit subsequent COBRA billing 
periods) for premiums the individuals paid in excess of their 35 percent share during the grace period. Any 
credit should be made within 180 days from the date the assistance eligible individual overpaid his or her 
premium.  If it reasonably appears that the assistance eligible individual cannot use the credit within 180 days, 
there are special rules requiring the employer or COBRA administrator to pay the assistance eligible individual 
any amounts owed within 60 days of the date the overpaid premium was made. 
 
Employer Considerations for COBRA Subsidy 
With the enactment of the ARRA and the new COBRA provisions, there are several questions that remain 
unanswered. For example, it is unclear whether the employer will receive a tax credit if it is paying all or a 
portion of a former employee’s COBRA premiums pursuant to a separation agreement. The eventual 
publication of the regulations and model notices from the Department of Labor and Department of Treasury 
will likely shed some light on this issue and other complex topics surrounding the COBRA subsidy. In the 
interim, employers and/or COBRA administrators should prepare for these changes by doing the following: 
 
• Identify individuals eligible for COBRA who were terminated on or after Sept. 1, 2008, and dependents of 

 those individuals. 
• Determine whether to revise existing notices or develop a supplemental notice. 
• Coordinate with payroll and/or third party administrators to develop a process to reimburse or credit 

 eligible assistance individuals who overpaid premiums during the grace period. 
• Coordinate with payroll and/or third party administrators to develop a process to receive the offset to 

 payroll taxes. 
• Determine whether to offer former employees the option to elect alternative coverage. 
• Be aware of important dates and deadlines, such as the following: 

 

IMPORTANT DATES & DEADLINES 

Sept. 1, 2008, through Dec. 31, 2009 If an individual qualifies as an assistance 
eligible individual during this period, he 
or she may be entitled to receive 
subsidized COBRA premiums, subject to 
the limitations contained in the ARRA 
and described in this Alert. 

Feb. 17, 2009 The ARRA signed into law; new COBRA 
provisions effective on this date. 

March 1, 2009 Most employers that charge COBRA 
premiums monthly will have to comply 
with the new subsidy rules as of this 
date, but will have a grace period of two 
full COBRA billing periods. 

March 19, 2009 The Department of Labor to issue model 
notices no later than this date. 
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April 18, 2009 On or before this date, provide new or 
supplemental notice to all individuals 
who were entitled to COBRA on or after 
Sept. 1, 2008.   

May 1, 2009 This will be the end of the grace period 
for most employers that charge COBRA 
premiums monthly.  Employers and 
COBRA administrators are expected to 
be in full compliance with the COBRA 
provisions of the ARRA by this date. 

 
 
Both the Department of Labor and the IRS have developed websites that provide information on the subsidy. 
To view those websites, go to http://www.dol.gov/ebsa/COBRA.html, 
http://www.irs.gov/newsroom/article/0,,id=204708,00.html and 
http://www.irs.gov/newsroom/article/0,,id=204505,00.html. 
 
We will provide an additional update when regulations are issued and as more information becomes available. 
 

If you have any questions concerning this Alert, please contact: 

Mark E. Brossman +1 212.756.2050 mark.brossman@srz.com  
David M. Cohen +1 212.756.2141 david.cohen@srz.com   
Laurence M. Moss +1 212.756.2529 laurence.moss@srz.com  
Ronald E. Richman +1 212.756.2048 ronald.richman@srz.com  
Holly H. Weiss +1 212.756.2515 holly.weiss@srz.com  
Susan E. Bernstein +1 212.756.2056 susan.bernstein@srz.com  
Judith Kurzweil +1 212.756.2113 judith.kurzweil@srz.com  
Shannon L. Cade +1 212.756.2448 shannon.cade@srz.com   
   

 

New York 
919 Third Avenue 
New York, NY 10022 
+1 212.756.2000 
+1 212.593.5955 fax 
 

Washington, DC 
1152 Fifteenth Street, NW, Suite 850 
Washington, DC 20005 
+1 202.729.7470 
+1 202.730.4520 fax 
 

London 
Heathcoat House 
20 Savile Row, London W1S 3PR 
+44 (0) 20 7081 8000 
+44 (0) 20 7081 8010 fax 
 

www.srz.com

 

 
“U.S. Treasury Circular 230 Notice:  Any U.S. federal tax advice included in this communication was not 
intended or written to be used, and cannot be used, for the purpose of avoiding U.S. federal tax penalties.” 
 
This information has been prepared by Schulte Roth & Zabel LLP (“SRZ”) for general informational purposes only. It does not constitute legal advice, and is 
presented without any representation or warranty as to its accuracy, completeness or timeliness. Transmission or receipt of this information does not create an 
attorney-client relationship with SRZ. Electronic mail or other communications with SRZ cannot be guaranteed to be confidential and will not (without SRZ 
agreement) create an attorney-client relationship with SRZ. Parties seeking advice should consult with legal counsel familiar with their particular 
circumstances. The contents of these materials may constitute attorney advertising under the regulations of various jurisdictions. 
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