
 

 
 

 

 

Alert 
 

Selectica Activates Poison Pill, Seeks Declaratory Judgment of 
Pill’s Validity 

January 6, 2009 

Triggering of Rights 
Selectica Inc. (“Selectica” or the “Company”) announced in a press release on the evening of Saturday, Jan. 
3, 2009, that the Board of Directors of the Company ordered the exchange of each outstanding right under its 
poison pill Rights Agreement (the “Rights Agreement”) for one share of the Company’s common stock, 
thereby activating its pill. It was announced that the exchange would not apply to rights formerly held by 
Versata Enterprises Inc. (“Versata”), Trilogy Inc. (“Trilogy”) and Joseph A. Liemandt (“Liemandt” and 
collectively with Versata and Trilogy, the “Versata Parties”), as the Company claims that the Versata Parties’ 
rights became void under the Rights Agreement when, on Dec. 19, 2008, the Versata Parties collectively 
became an “Acquiring Person” under the Rights Agreement by virtue of their having acquired shares resulting 
in an aggregate holding of 6.7% of the Company’s common stock, exceeding the Rights Agreement’s 
threshold. The Company also announced that it has amended the Rights Agreement to declare a new 
replacement preferred stock poison pill after the exchange, again utilizing a 4.99% ownership threshold, 
stating that such rights were being issued to protect the value of the Company’s net operating loss carry-
forwards (the “NOLs”) and other tax credits.   

Background: Amendment of the Rights Agreement; Filing of a Complaint by the Company 
On Nov. 14, 2008, Versata, a subsidiary of Trilogy, acquired 5.1% of the Company and made a verbal 
proposal to acquire the Company. On Nov. 16, 2008, the Company’s Board of Directors met to discuss 
amending the Rights Agreement, supposedly in an effort to protect the value of the Company’s NOLs in light 
of the ownership level of the Versata Parties. According to a complaint subsequently filed by the Company in 
the Delaware Court of Chancery, the Company’s losses over the last eight or more years have generated at 
least $140 million worth of such NOLs, which the Company asserts could be used to reduce the Company’s 
or a potential acquiror’s future tax liability. Another source has estimated the Company’s federal and state 
NOLs as amounting to approximately $250 million as of March 31, 2008.   

The Company ultimately approved an amendment to the Rights Agreement, effective Nov. 17, 2008, which 
reduced the threshold at which a beneficial owner became a so-called “Acquiring Person”, thus triggering the 
operation of the Rights Agreement, from 15% to 4.99%. The amended Rights Agreement included a 
grandfathering provision such that beneficial owners who held in excess of the threshold amount at the time of 
the amendment would not trigger the pill unless they increased their holdings by .5% or more. In a Schedule 
13D/A filed on Dec. 22, 2008, the Versata Parties announced that on Dec. 18, 2008, and Dec. 19, 2008, that 
they had purchased an additional 154,051 shares of the Company, bringing their total ownership to 6.7%. On 
Dec. 21, 2008, the Company filed a complaint, Selectica, Inc. vs. Versata Enterprises, Inc. and Trilogy, Inc., in 
the Delaware Court of Chancery (the “Complaint”), seeking a declaratory judgment regarding the validity of 
the Rights Agreement. The Complaint outlined the history of the Rights Agreement, including the 
announcement on Nov. 17, 2008 to reduce the pill threshold to 4.99%. Selectica asserted in the Complaint 
that the trigger reduction was required to protect the value of its NOLs in light of, among other things, Section 
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382 or the Internal Revenue Code of 1986, as amended (“Section 382”), which limits the ability of a company 
to utilize such assets upon the occurrence of an “ownership change.” Under Section 382, such an “ownership 
change” generally occurs when there is a greater than 50 percentage point increase in ownership by 5% 
stockholders in any three-year period. In the case of such an occurrence, the Company alleged the value of 
the NOLs would be significantly lost due to the operation of certain provisions of Section 382. The Company 
further alleged that certain acquisitions by 5% or greater Company shareholders, including Trilogy, had 
resulted in those stockholders making a cumulative change of beneficial ownership of approximately 40% of 
the Company’s stock during the preceding three years, thus putting the Company in a position whereby the 
acquisition of an additional 10% by any 5% or greater stockholder would trigger the operation of the restrictive 
provisions of Section 382. On Dec. 23, 2008, Selectica filed a Motion to Expedite the proceedings. Versata 
and Trilogy have not yet filed an answer or any counter- or cross-claims in response to the Complaint.   

Significance 
This represents a rare instance of a poison pill being triggered. Selectica’s amended triggering threshold of 
4.99% is extraordinarily low, with the norm generally being at a 15% or 20% level, and was adopted only after 
an activist investor surfaced. Whether the court accepts Selectica’s purported justification for the low 
threshold of protecting NOLs will be a significant development, as other companies would be encouraged to 
find a basis to lower their pill thresholds as well.  

Authored by Marc Weingarten and Nicholas Tomasetti. 

If you have any questions concerning this Alert, please contact: 

Robert Goldstein +1 212.756.2519 robert.goldstein@srz.com  
Peter J. Halasz +1 212.756.2238 peter.halasz@srz.com  
Eleazer N. Klein +1 212.756.2376 eleazer.klein@srz.com  
Michael R. Littenberg +1 212.756.2524 michael.littenberg@srz.com  
Robert B. Loper +1 212.756.2138 robert.loper@srz.com  
Benjamin M. Polk +1 212.756.2476 benjamin.polk@srz.com  
John M. Pollack +1 212.756.2372 john.pollack@srz.com  
Richard A. Presutti +1 212.756.2063 richard.presutti@srz.com  
David E. Rosewater +1 212.756.2208 david.rosewater@srz.com  
Marc Weingarten +1 212.756.2280 marc.weingarten@srz.com  
André Weiss +1 212.756.2431 andre.weiss@srz.com  

 

New York 
919 Third Avenue 
New York, NY 10022 
+1 212.756.2000 
+1 212.593.5955 fax 

Washington, DC 
1152 Fifteenth Street, NW, Suite 850 
Washington, DC 20005 
+1 202.729.7470 
+1 202.730.4520 fax 

London 
Heathcoat House 
20 Savile Row, London W1S 3PR 
+44 (0) 20 7081 8000 
+44 (0) 20 7081 8010 fax 

www.srz.com

 
“U.S. Treasury Circular 230 Notice:  Any U.S. federal tax advice included in this communication was not 
intended or written to be used, and cannot be used, for the purpose of avoiding U.S. federal tax penalties.” 

 
This information has been prepared by Schulte Roth & Zabel LLP (“SRZ”) for general informational purposes only. It does not constitute legal advice, and is 
presented without any representation or warranty as to its accuracy, completeness or timeliness. Transmission or receipt of this information does not create 
an attorney-client relationship with SRZ. Electronic mail or other communications with SRZ cannot be guaranteed to be confidential and will not (without SRZ 
agreement) create an attorney-client relationship with SRZ. Parties seeking advice should consult with legal counsel familiar with their particular 
circumstances. The contents of these materials may constitute attorney advertising under the regulations of various jurisdictions.  

mailto:robert.goldstein@srz.com
mailto:peter.halasz@srz.com
mailto:eleazer.klein@srz.com
mailto:michael.littenberg@srz.com
mailto:robert.loper@srz.com
mailto:benjamin.polk@srz.com
mailto:john.pollack@srz.com
mailto:richard.presutti@srz.com
mailto:david.rosewater@srz.com
mailto:marc.weingarten@srz.com
mailto:andre.weiss@srz.com
http://www.srz.com/


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


