
LexisNexis® A.s. PrAtt® NOVeMBer/DeCeMBer 2019  

EDITOR’S NOTE: FIDUCIARY DUTY 
Victoria Prussen Spears
AN OVERVIEW OF THE FIDUCIARY DUTIES OF DIRECTORS AND 
OFFICERS OF FINANCIALLY DISTRESSED CORPORATIONS 
Carl E. Black
U.S. BANKRUPTCY FEE FLIP: LEGAL EXPENSES FOR UNSECURED CREDITORS; 
CONSIDERATIONS FOR LENDERS AND ADMINISTRATIVE AGENTS 
David A. K. Linley, Joaquin M. C de Baca, and Youmi Kim
A NARROW READING OF LIEN RIGHTS IN PLAN DISTRIBUTIONS:  
ENFORCING INTERCREDITOR WATERFALL PROVISIONS IN BANKRUPTCY 
Jason Ulezalka and Jonathan W. Young
NINTH CIRCUIT LIMITS SUBSTANTIVE CONSOLIDATION 
Michael L. Cook
SEEING THROUGH THE HAZE: NINTH CIRCUIT AFFIRMS PLAN OF 
REORGANIZATION FOR MARIJUANA GROWER’S LANDLORD 
Jonathan I. Levine, Brian J. Lohan, and Ginger Clements
FURTHER DEVELOPMENTS IN UCC FINANCING STATEMENTS: 
COLLATERAL DESCRIPTIONS 
Bruce A. Wilson
COMPETING PRINCIPLES: THE INDEPENDENT AUDIT COMMITTEE AND 
PRIVILEGE IN A CHAPTER 11 LIQUIDATION 
Rosa J. Evergreen, Veronica E. Callahan, Kathleen Reilly, and Lucas B. Barrett
THE RISE OF PROTECTIONS IN CREDIT AGREEMENTS AND 
INDENTURES AGAINST “NET SHORT” STRATEGIES  
Daniel Durschlag and Weston T. Eguchi
TAKING OWNERSHIP: PRACTICAL CONSIDERATIONS FOR FINANCIERS WHEN 
TAKING TITLE TO PHYSICAL COMMODITIES 
Omar Al-Ali, Richard G. Swinburn, and Nick Moon



Pratt’s Journal of Bankruptcy
Law

VOLUME 15 NUMBER 8 NOV./DEC. 2019

377

380

388

394

400

404

409

413

417

Editor’s Note: Fiduciary Duty
Victoria Prussen Spears

An Overview of the Fiduciary Duties of Directors and Officers of Financially
Distressed Corporations
Carl E. Black

U.S. Bankruptcy Fee Flip: Legal Expenses for Unsecured Creditors; Considerations
for Lenders and Administrative Agents
David A. K. Linley, Joaquin M. C de Baca, and Youmi Kim

A Narrow Reading of Lien Rights in Plan Distributions: Enforcing Intercreditor
Waterfall Provisions in Bankruptcy
Jason Ulezalka and Jonathan W. Young

Ninth Circuit Limits Substantive Consolidation
Michael L. Cook

Seeing Through the Haze: Ninth Circuit Affirms Plan of Reorganization for
Marijuana Grower’s Landlord
Jonathan I. Levine, Brian J. Lohan, and Ginger Clements

Further Developments in UCC Financing Statements: Collateral Descriptions
Bruce A. Wilson

Competing Principles: The Independent Audit Committee and Privilege in a
Chapter 11 Liquidation
Rosa J. Evergreen, Veronica E. Callahan, Kathleen Reilly, and Lucas B. Barrett

The Rise of Protections in Credit Agreements and Indentures Against “Net Short”
Strategies
Daniel Durschlag and Weston T. Eguchi

Taking Ownership: Practical Considerations for Financiers When Taking Title to
Physical Commodities
Omar Al-Ali, Richard G. Swinburn, and Nick Moon 420



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,
please call:
Kent K. B. Hanson, J.D., at ........................................................................... 415-908-3207
Email: ........................................................................................... kent.hanson@lexisnexis.com
Outside the United States and Canada, please call . . . . . . . . . . . . . . . (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,
please call:
Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844
Outside the United States and Canada, please call . . . . . . . . . . . . . . . (518) 487-3385
Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341
Customer Service Website . . . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call
Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940
Outside the United States and Canada, please call . . . . . . . . . . . . . . . . (937) 247-0293

Library of Congress Card Number: 80-68780

ISBN: 978-0-7698-7846-1 (print)

ISBN: 978-0-7698-7988-8 (eBook)

ISSN: 1931-6992

Cite this publication as:

[author name], [article title], [vol. no.] PRATT’S JOURNAL OF BANKRUPTCY LAW [page number]
([year])
Example: Patrick E. Mears, The Winds of Change Intensify over Europe: Recent European Union
Actions Firmly Embrace the “Rescue and Recovery” Culture for Business Recovery, 10 PRATT’S JOURNAL

OF BANKRUPTCY LAW 349 (2014)

This publication is designed to provide authoritative information in regard to the subject matter covered. It
is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties Inc.

Copyright © 2019 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.
Originally published in: 2012

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may be
licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2019–Pub.4789)



Editor-in-Chief, Editor & Board of
Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

SCOTT L. BAENA

Bilzin Sumberg Baena Price & Axelrod LLP

LESLIE A. BERKOFF

Moritt Hock & Hamroff LLP

TED A. BERKOWITZ

Farrell Fritz, P.C.

ANDREW P. BROZMAN

Clifford Chance US LLP

MICHAEL L. COOK

Schulte Roth & Zabel LLP

MARK G. DOUGLAS

Jones Day

MARK J. FRIEDMAN

DLA Piper

STUART I. GORDON

Rivkin Radler LLP

PATRICK E. MEARS

Barnes & Thornburg LLP

iii



PRATT’S JOURNAL OF BANKRUPTCY LAW is published eight times a year by Matthew
Bender & Company, Inc. Copyright 2019 Reed Elsevier Properties SA., used under license by
Matthew Bender & Company, Inc. All rights reserved. No part of this journal may be reproduced
in any form—by microfilm, xerography, or otherwise—or incorporated into any information
retrieval system without the written permission of the copyright owner. For permission to
photocopy or use material electronically from Pratt’s Journal of Bankruptcy Law, please access
www.copyright.com or contact the Copyright Clearance Center, Inc. (CCC), 222 Rosewood
Drive, Danvers, MA 01923, 978-750-8400. CCC is a not-for-profit organization that provides
licenses and registration for a variety of users. For subscription information and customer service,
call 1-800-833-9844.

Direct any editorial inquiries and send any material for publication to Steven A. Meyerowitz,
Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand Central Parkway, No. 18R,
Floral Park, NY 11005, smeyerowitz@meyerowitzcommunications.com, 646.539.8300. Material
for publication is welcomed—articles, decisions, or other items of interest to bankers, officers of
financial institutions, and their attorneys. This publication is designed to be accurate and
authoritative, but neither the publisher nor the authors are rendering legal, accounting, or other
professional services in this publication. If legal or other expert advice is desired, retain the
services of an appropriate professional. The articles and columns reflect only the present
considerations and views of the authors and do not necessarily reflect those of the firms or
organizations with which they are affiliated, any of the former or present clients of the authors
or their firms or organizations, or the editors or publisher. POSTMASTER: Send address changes
to Pratt’s Journal of Bankruptcy Law, LexisNexis Matthew Bender, Attn: Customer Service, 9443
Springboro Pike, Miamisburg, OH 45342-9907.

iv



Ninth Circuit Limits Substantive
Consolidation

By Michael L. Cook*

Affirming the lower courts’ denial of a Chapter 7 trustee’s motion to
consolidate substantively the debtor’s estate “with the estates of various
non-debtors,” the U.S. Court of Appeals for the Ninth Circuit, held that
a “party moving for substantive consolidation must provide notice of the
motion to the creditors of a putative consolidated non-debtor.” The author
of this author explains the decision.

“[A] party moving for substantive consolidation must provide notice of the
motion to the creditors of a putative consolidated non-debtor,” held the U.S.
Court of Appeals for the Ninth Circuit.1 Affirming the lower courts’ denial of
a Chapter 7 trustee’s motion to consolidate substantively the debtor’s estate
“with the estates of various non-debtors,” the Ninth Circuit stressed that the
trustee had given “no such notice” and that he had “failed to adequately research
and serve Non-debtors’ creditors.”2 According to the court, it had “not
[previously] determined whether a party moving for substantive consolidation
must give notice of the motion to creditors of a putative consolidated
non-debtor,” but “[s]everal considerations support such a notice requirement.”3

RELEVANCE AND CONTEXT

“Substantive consolidation” is an equitable remedy. It “treats separate legal
entities as if they were merged into a single survivor left with all the cumulative
assets and liabilities . . . . The result is that claims of creditors against separate
debtors morph to claims against the consolidated survivor.”4

Substantive consolidation differs from “procedural” or administrative consolidation.
Procedural consolidation merely allows a court to administer related cases (e.g.,
a corporate parent and affiliates) together, with each entity treated separately.

* Michael L. Cook, of counsel at Schulte Roth & Zabel LLP and a member of the Board of
Editors of Pratt’s Journal of Bankruptcy Law, served as a partner in the firm’s New York office for
16 years, devoting his practice to business reorganization and creditors’ rights litigation, including
mediation and arbitration. His clients include professional firms, lenders, acquirers, trustees,
creditors’ committees, troubled companies and other parties. He may be reached at michael.cook@srz.com.

1 In re Mihranian, 2019 U.S. App. LEXIS 27108 (9th Cir. Sept. 9, 2019) (emphasis added).
2 Id. at *3.
3 Id. at *2 (emphasis added).
4 In re Genesis Health Ventures, Inc., 402 F.3d 416, 423 (3d Cir. 2005).
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The Bankruptcy Code (“Code”) says nothing about substantive consolidation.
Equitable principles, though, apply. Accordingly, key decisions under the
former Bankruptcy Act are still applicable.5

The most persuasive analysis of substantive consolidation was articulated by
the Third Circuit in In re Owens Corning.6 In that court’s view, separate entities
should be consolidated only if “(i) [pre-bankruptcy] they disregarded separate-
ness so significantly their creditors relied on the breakdown of entity borders
and treated them as one legal entity, or (ii) [post-bankruptcy] their assets and
liabilities are so scrambled that separating them is prohibitive and hurts all
creditors.”7 The Third Circuit thus rejected the mechanical application of
“prefixed factors,” used by some courts, to ascertain entity separateness.8

Instead, the Third Circuit ordered an “intentionally open-ended, equitable
inquiry” governed by the following principles:

(1) Entity separateness must be respected as a “fundamental ground rule”
of limited liability, “absent compelling circumstances calling equity
. . . into play”;

(2) Substantive consolidation should only be used to redress harms
caused by debtors, not creditors (who are subject to other remedies
such as fraudulent transfer avoidance and equitable subordination);

(3) Administrative convenience cannot justify this remedy;

(4) The “rough justice” wrought by substantive consolidation should be
“rare and, in any event, one of last resort after considering and
rejecting other remedies” that more precisely redress the harm at
issue; and

(5) Substantive consolidation cannot be used “offensively,” i.e., as a tactic
to disadvantage a creditor group or alter creditors’ rights, but may be
used “defensively to remedy the identifiable harms caused by en-
tangled affairs . . . .”9

The Third Circuit then summarized the equitable nature of the substantive
consolidation remedy. “Substantive consolidation at its core is equity. Its
exercise must lead to an equitable result. Communizing assets of affiliated

5 See In re Bonham, 229 F.3d 750, 765 (9th Cir. 2000) (“. . . the equitable power [of
substantive consolidation] undoubtedly survived enactment of the Bankruptcy Code.”).

6 In re Owens Corning, 419 F.3d 195 (3d Cir. 2007) (Ambro, J.).
7 Id. at 211.
8 Id. at 210.
9 Id. at 210–211.
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companies to one survivor to feed all creditors of all companies may to some be
equal (and hence equitable). But it is hardly so for those creditors who have
lawfully bargained prepetition for unequal treatment by obtaining guarantees of
separate entities.”10

FACTS

The trustee in the Mihranian case initially sued the debtor’s ex-wife, his two
sons, and the office manager of his medical business for purportedly having
received fraudulent transfers. While his suit was pending, he moved for
substantive consolidation of the non-debtors’ assets with those of the debtor’s
estate. As the Ninth Circuit said, the trustee “sought the same relief—recovery
of Debtor’s assets that allegedly were kept from judgment creditors through
fraudulent transfers—in both” the fraudulent transfer suits and the substantive
consolidation motion. The bankruptcy court eventually dismissed the fraudu-
lent transfer actions because the trustee was unable to “establish that Debtor
was the initial transferor . . . and those dismissals were upheld on appeal.”11

The bankruptcy court later denied the trustee’s substantive consolidation
motion because the trustee failed to prove that the debtors’ assets “were
entangled with Non-Debtors’ assets to such an extent as would justify
substantive consolidation.” The Bankruptcy Appellate Panel affirmed because
the trustee “failed to serve the [substantive consolidation] Motion on Non-
Debtors’ creditors.” On appeal to the Ninth Circuit, the trustee argued that he
was not required to give notice “and that, even if such notice is required, he
provided the requisite notice.”12

THE NINTH CIRCUIT

“The sole aim of substantive consolidation is ‘fairness to all creditors,’” said
the Ninth Circuit. According to the court, case law in the circuit “supports
extending a notice requirement” to the non-debtor’s creditors.13 Other courts
addressing the issue have also required notice. Some lower courts may have
permitted substantive consolidation without separate notice, but “that approach

10 Id. at 216, citing Chemical Bank New York Trust Co., v. Kheel, 369 F.2d 845, 848 (2d Cir.
1966) (Friendly, J., concurring) (“equality among creditors who have lawfully bargained for
different treatment is not equity but its opposite . . . .”).

11 2019 U.S. App. LEXIS 27108, at *1.
12 Id. at *1.
13 Id. at *2.
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is the ‘minority view.’”14

Fairness

“[N]otice and an opportunity to be heard must be given to creditors of the
putative consolidated parties—whose claims would be equitably distributed
under the consolidation order—and not just to the consolidated parties
themselves,” held the court. As a matter of fairness, the bankruptcy court
should hear “from any objecting creditor before issuing its decision on
consolidation [to] ensure that the consolidation truly is fair to all affected
creditors.”15 Indeed, reasoned the court, substantive consolidation affects “the
substantive rights of the creditors of the different estates.”16

Presumption of No Reliance on Separate Credit of Putative 
Consolidated Entities

Substantive consolidation, as a matter of law, is warranted when “creditors
dealt with the debtor and non-debtors as a single economic unit.”17 Because an
objecting creditor has the burden of proving “that it did not rely on the separate
credit of the putative consolidated entities,” that creditor “must be given notice
. . . and an opportunity to be heard in order to meet its burden of overcoming
the presumption.”18

Lack of Notice and Research

The trustee here only gave notice to the putative non-debtors themselves, not
their creditors. Nor did the trustee “adequately research” the creditors of the
non-debtors. His “knowledge of some creditors was several years old”; he never
asked whether one non-debtor had any creditors; and he never made any
attempt to discover the creditors of two other non-debtors.

COMMENT

Logic and fairness drove the Ninth Circuit’s sensible decision. The trustee’s
inconsistent strategy was obvious. When his fraudulent transfer claims based on
separate entities were about to fail, he resorted to a desperate substantive
consolidation motion, one based on a lack of separateness.

14 Id.
15 Id. at *3.
16 Id. (citing In re Bonham, 229 F.3d 750, 762 (9th Cir. 2000)).
17 Id.
18 Id.
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