
Pratt’s Journal of 
BankruPtcy law

Volume 8 Number 5 July/August 2012

Headnote:  Reinstating debt
steven A. meyerowitz 389

Reinstatement of debt:  Having YouR Cake and eating it too
Daniel P. Winikka and Paul m. green 391

eleventH CiRCuit ReveRses Tousa distRiCt CouRt deCision and Holds 
lendeRs liable foR fRaudulent tRansfeR
michael l. Cook and David m. Hillman 402

PReventing a bankRuPtCY Windfall: getting a dismissal WHen  
Plaintiff fails to disClose tHe Claims in bankRuPtCY
Karen K. maston and stephanie l. Perkins 409

does tHe PResenCe of guaRantees JustifY sePaRate ClassifiCation  
of a lendeR’s defiCienCY Claim in a CHaPteR 11 Case?
William C. Campbell, Andrew P. DeNatale, Harold A. olsen, and Daniel J. Harris 418

fiftH CiRCuit aPPlies neW YoRk fRaudulent tRansfeR laW to suit  
against lendeRs foR ReCeiPt of doWnstReam guaRantY PaYment  
desPite debtoR’s full PaYment to all otHeR CReditoRs
michael l. Cook  424

no PRivate RigHt of aCtion undeR HamP: tHe gRoWing Consensus
Dylan W. Howard 430

RefoRm aCt on geRman insolvenCY laW: neW oPPoRtunities foR  
distRessed investoRs?
Jürgen van Kann and rouven redeker 436

bankRuPtCY and tHe matRimonial Home: tHe u.k. examPle
ron Cheriyan 443

“CHeCk Please”: tHe alloWanCe of an unseCuRed CReditoR’s  
attoRneY’s Post-Petition fees in bankRuPtCY based on a valid  
PRe-Petition ContRaCt WitH tHe debtoR, PaRt i
David meehan 451



editoR-in-CHief
Steven A. Meyerowitz

President, Meyerowitz Communications Inc.

assistant editoR
Catherine Dillon

boaRd of editoRs

Pratt’s Journal of BankruPtcy law is published eight times a year by a.s. Pratt & sons, 805 fif-
teenth street, nw., third floor, washington, Dc 20005-2207, copyright © 2012 tHoMPson MEDIa GrouP 
llc. all rights reserved. no part of this journal may be reproduced in any form  —  by microfilm, xerography, 
or otherwise  —  or incorporated into any information retrieval system without the written permission of the 
copyright owner. requests to reproduce material contained in this publication should be addressed to a.s. Pratt & 
sons, 805 fifteenth street, nw., third floor, washington, Dc 20005-2207, fax: 703-528-1736. for permission to 
photocopy or use material electronically from Pratt’s Journal of Bankruptcy Law, please access www.copyright.
com or contact the copyright clearance center, Inc. (ccc), 222 rosewood Drive, Danvers, Ma 01923, 978-
750-8400.  ccc is a not-for-profit organization that provides licenses and registration for a variety of users. for 
subscription information and customer service, call 1-800-572-2797. Direct any editorial inquires and send any 
material for publication to steven a. Meyerowitz, Editor-in-chief, Meyerowitz communications Inc., Po Box 
7080, Miller Place, ny 11764, smeyerow@optonline.net, 631.331.3908 (phone) / 631.331.3664 (fax).  Material 
for publication is welcomed  —  articles, decisions, or other items of interest to bankers, officers of financial insti-
tutions, and their attorneys. this publication is designed to be accurate and authoritative, but neither the publisher 
nor the authors are rendering legal, accounting, or other professional services in this publication. If legal or other 
expert advice is desired, retain the services of an appropriate professional. the articles and columns reflect only 
the present considerations and views of the authors and do not necessarily reflect those of the firms or organiza-
tions with which they are affiliated, any of the former or present clients of the authors or their firms or organiza-
tions, or the editors or publisher.  PostMastEr: send address changes to Pratt’s Journal of Bankruptcy Law, 
a.s. Pratt & sons, 805 fifteenth street, nw., third floor, washington, Dc 20005-2207.

ISSN 1931-6992

Scott L. Baena
Bilzin Sumberg Baena Price & 

Axelrod LLP

Leslie A. Berkoff
Moritt Hock & Hamroff LLP

Ted A. Berkowitz
Farrell Fritz, P.C. 

Andrew P. Brozman
Clifford Chance US LLP

Kevin H. Buraks
Portnoff Law Associates, Ltd.

Peter S. Clark II 
Reed Smith LLP 

Thomas W. Coffey
Tucker Ellis & West LLP

Michael L. Cook
Schulte Roth & Zabel LLP 

Mark G. Douglas
Jones Day

Timothy P. Duggan
Stark & Stark

Gregg M. Ficks
Coblentz, Patch, Duffy & Bass 

LLP

Mark J. Friedman
DLA Piper

Robin E. Keller
Lovells

William I.  Kohn  
Schiff Hardin LLP 

Matthew W. Levin
Alston & Bird LLP

Alec P. Ostrow
Stevens & Lee P.C.

Deryck A. Palmer
Pillsbury Winthrop Shaw  

Pittman LLP 

N. Theodore Zink, Jr.
Chadbourne & Parke LLP



424

fifth circuit applies new york fraudulent 
transfer law to suit against lenders for 

receipt of Downstream Guaranty Payment 
Despite Debtor’s full Payment to all other 

creditors

miCHAel l. CooK 

The United States Court of Appeals for the Fifth Circuit recently 
reversed a district court’s dismissal of a fraudulent transfer  

complaint against lenders for their receipt of pre-bankruptcy  
guaranty payments from a corporate debtor. The author of this 

article discusses the case and its implications.

the united states court of appeals for the fifth circuit reversed a 
district court’s dismissal of a fraudulent transfer complaint against 
lenders for their receipt of pre-bankruptcy guaranty payments from 

a corporate debtor.1  the debtor had previously guaranteed its subsidiary’s 
obligations to the defendant lenders.2  according to the court, the “district 
court erroneously applied Georgia rather new york state law to the avoid-
ance claim.”3  unlike the applicable Georgia law, new york law “treats 
certain guarantees as transfers under its fraudulent transfer law.”4  Equally 
important, the court affirmed the district court’s holding that the plaintiff 
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litigation trust had standing to bring the fraudulent transfer claim against 
the lenders despite the debtor’s full payment of all other creditors’ claims 
under a confirmed reorganization plan.5  

standing of litigation tRust to sue
 the plaintiff litigation trust succeeded the chapter 11 debtor-in-posses-
sion in prosecuting the suit against the lenders after the bankruptcy court 
had confirmed the debtor’s chapter 11 reorganization plan.  under that plan, 
the debtor had paid all creditors in full.  the defendant lenders, therefore, 
relied on Adelphia Recovery Trust v. Bank of America, N.A.6 to argue that the 
plaintiff lacked standing to sue.  In Adelphia, the district court held that the 
litigation trust lacked standing under Bankruptcy code § 544(b) to assert an 
avoidance claim because the relevant “creditors have been paid in full with 
interest and would not benefit from” avoiding a transfer.7  
 the fifth circuit, however, affirmed the district court’s holding that the 
litigation trust had standing to sue.  It relied on decisions from the Eighth 
and ninth circuits finding benefit to the bankruptcy estate from the prosecu-
tion of fraudulent transfer claims.8  according to the fifth circuit in Mirant, 
“[o]nce a trustee’s avoidance powers are triggered at the time of [the bank-
ruptcy petition’s filing], they persist until avoidance will no longer benefit 
the estate under § 550.”9  further, because the “fraudulent transfer injured 
the estate, and because § 550 ensures that the injury is redressed,…a trustee 
may… avoid a transfer to the extent it benefits the estate.”10  thus, the plain-
tiff litigation trust had standing “to the extent that [its] successful avoidance 
of fraudulent transfers will benefit the bankruptcy estate.”11  the defendants 
could apparently be liable, therefore, for at least any unpaid administrative 
expenses of the estate, to be established later at trial.12  

CHoiCe of laW
 the court of appeals reversed and remanded to the district court “for 
the application of new york law” to the fraudulent transfer claim here.13  
analogizing the claim to a tort action, the court relied on §§ 6 and 145 of 
the restatement (second) of conflict of laws to “provide the appropri-



PrAtt’s JourNAl oF bANKruPtCy lAW

426

ate analytical framework…to determine whether new york or Georgia 
law” applies here.14  although “both new york and Georgia have sufficient 
contacts with this issue for their constructive fraudulent transfer laws to” 
apply, no one fact favored “either state.” 15 there were “relevant parties in 
both new york and Georgia,” and there was “no one location where the 
relationship of the parties is clearly centered ….”16  
 the basic policies underlying the fraudulent transfer laws, reasoned 
the court, favored “the application of new york law.”17  specifically, § 6 
of the restatement confirmed that new york law best achieved the “basic 
policies underlying the fraudulent transfer laws,” namely, “the protection 
of creditors from fraudulent transfers.”18  new york, like most other states 
“treats…guarantees as [voidable] transfers under its fraudulent transfer 
law,” but “Georgia’s now-repealed statute does not treat guarantees as 
transfers.”19  Because any choice-of-law rule should “further harmonious 
relations between states and…facilitate commercial intercourse between 
them,” restatement § 6, new york law “reflects the approach taken by an 
overwhelming majority of the states.”20  
 the defendant lenders were not citizens of Georgia, and its citizens 
“would not benefit from the application of Georgia law.”21  Moreover, 
“Georgia has replaced its repealed statute with one that treats guarantees 
as transfers for the purposes of fraudulent transfer law,” giving Georgia 
“little interest in applying its now-repealed statute” when its citizens 
would gain “nothing…from…application of that statute.”22  

Comments
 the standing issue is still litigable outside the fifth, Eighth and ninth 
circuits.  something must be wrong with any system that allows a litiga-
tion trust to sue only for its own legal fees.  If, and only if, other creditors 
will benefit should the suit be allowed to proceed.  as the second circuit 
said more than 60 years ago, “[i]t would be a mockery of justice to say that 
the [debtor] may claim through and in the right of creditors whose debts 
have been paid and discharged ….”23  a fraudulent transfer suit thus “can-
not be maintained where [it] would only benefit the debtor.”24  still, on a 
proper showing, “creditors can benefit indirectly,” but a court may “limit a 
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plaintiff’s recovery” after trial.25  
 the lenders in Mirant are free to argue on remand that the parent 
debtor received reasonably equivalent value or “fair consideration” for its 
payment.  the debtor had guaranteed the obligation of its subsidiary — a 
“downstream guaranty” — and may have benefitted from the loan.26  
 the court’s choice-of-law holding is sound.  It is consistent with code 
§ 548(a) (trustee may avoid “any transfer…or any obligation”) and with 
§§ 4 and 5 of the uniform fraudulent transfer act (creditor may avoid 
“transfer made or obligation incurred”), adopted by 43 states.

notes
1 In re Mirant Corp., 2012 wl 919 620 (5th cir. 3/20/12).  
2 Id. at *1.  
3 Id.
4 Id. at *6 (n.y. Debtor &creditor law § 273 makes “every obligation 
incurred” by an insolvent debtor voidable if made without “fair consideration”).  
5 Id. at *2.
6 390 B.r. 80, 91-97 (s.D.n.y. 2008).
7 Id. at 97, citing Whiteford Plastics Co. v. Chase Nat’l Bank, 179 f.2d 
582 584 (2d cir. 1950) (held, debtor barred from suing to avoid defectively 
recorded lien because only debtor, not unsecured creditors, would benefit) and 
In re Vintero Corp., 735 f.2d 740 (2d cir. 1984)(same).
8 Stalnaker v. DLC, Ltd., 376 f.3d 819, 823-24 (8th cir. 2004) (administrative 
claims still needed to be paid out of the estate; unsecured creditors not the sole 
beneficiaries of the litigation); In re Acequia, 34 f.3d 800, 807-08, 812 (9th 
cir. 1994)(2-1) (standing should be evaluated on date of bankruptcy petition’s 
filing; code § 1123(b)(3)(B) authorized post-confirmation prosecution of 
debtor’s claims; to hold otherwise would cause debtors to “delay filing plans 
of reorganization until completing all potential litigation,” contrary to the 
statutory “goal of quick and equitable reorganization”; estate would benefit 
because recovery would “secure performance of [debtor’s] post-confirmation 
obligations” and “reimburse…estate for…costs of” fraudulent transfer 
litigation).  
9 2012 wl 919 620, at *4.  
10 Id.  
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11 Id.  
12 Id. 
13 Id. at *5.  
14 Id.  
15 Id. at *6.  
16 Id.  
17 Id.  
18 Id.
19 Id.
20 Id.
21 Id. at *7.  
22 Id. 
23 Whiteford Plastics, 179 f.2d at 584.  
24 In re Tronax, Inc., 464 B.r. 606, 617 (Bankr. s.D.n.y. 2012).  
25 Id. at 617-18 (e.g., good faith transferee gets credit for “improvement,” 
“increase in value,” “value paid.”).  See In re JTS Corp., 617 f.3d 1102, 1115, 
1119 (9th cir. 2010) (held, code § 550 requires that “amount of recovery 
must be calculated to the extent that it benefits the estate,” but good faith 
defendant insider “entitled to an offset…of the entire settlement amount paid 
to the trustee” by other defendants).
26 In re Metro Communications, Inc., 945 f.2d 635, 647 (3d cir. 1991) 
(“indirect benefits…of this guaranty” may have had value); In re Image 
Worldwide, 139 f.3d 574, 581 (7th cir. 1998) (cross-stream guarantees may 
provide reasonably equivalent value when the transaction strengthens the 
viability of the corporate group); In re WT Grant Co., 699 f.2d 599 (2d cir. 
1983)…(“…there is no showing that the trustee could have established lack 
of fair consideration for the guaranty ….  through its subsidiary, [corporate 
parent debtor] received the full benefit of [loans] in return for its guaranty 
….”); Rubin v. Mfrs. Hanover Trust, 661 f.2d 979, 991, 994 (2d cir. 1981) 
(legal standard is whether defendant’s “giving of the consideration to the 
third person…confers an economic benefit upon the debtor;” remanded to 
determine whether economic benefit indirectly received by debtor was 
sufficient); Klein v. Tabatchnik, 610 f.2d 1043, 1047 (2d cir. 1979) (benefit 
“may come indirectly through benefit to third person.”); McNellis v. Raymond, 
420 f.2d 51 (2d cir. 1970) (individual debtor made payments on defendant’s 
loans to company he controlled; because defendant lender made loans to 
corporation, debtor received indirect benefit); In re Lawrence Paperboard 
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Corp., 76 B.r. 866, 871 (Bankr. D. Mass. 1987) (corporate parent received 
benefit when subsidiary received benefit); In re Jeffrey Bigelow Design Group, 
Inc., 956 f.2d 479, 485 (4th cir. 1992) (“…indirect benefits may furnish fair 
consideration.”).
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