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Two circuit level court decisions have directly addressed whether the 
postpetition portion of the liability incurred by a debtor for withdrawing 
from a multi employer benefit plan (i.e., withdrawal liability) is entitled 
in a bankruptcy case to payment as an administrative expense with pri-
ority over other general unsecured creditors.1 In United Mine Workers of 
America 1974 Plan and Trust v. Lexington Coal Co., LLC (In re HNRC 
Dissolution Co.),2 (“HNRC”), the Sixth Circuit Bankruptcy Appellate 
Panel (“Sixth Circuit BAP”) held that the postpetition portion of the debt-
ors’ withdrawal liability was not entitled to administrative expense priority 
because it did not provide a direct and substantial benefit to the debtors’ 
estates. More recently, however, in In re Marcal Paper Mills, Inc.,3 (“Mar-
cal”), the Third Circuit Court of Appeals held that the postpetition portion 
of withdrawal liability is entitled to payment as an administrative expense 
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of the bankruptcy estate because the liability was incurred in return for and 
on account of the employee’s postpetition services.

These decisions are important because bankruptcy courts typically 
will not permit a sale of a debtor’s assets under section 363 of the Bank-
ruptcy Code, and cannot confirm a debtor’s plan of reorganization, un-
less all administrative expense claims are to be paid in full. Withdrawal 
liability, however, can be one of the largest claims in a bankruptcy case, 
and may even exceed the asset sale price.4 It can also be one of the most 
difficult to calculate, as it is hard to measure and may change dramati-
cally during the course of a Chapter 11 case. Accordingly, if even a por-
tion of a withdrawal liability claim is, or may be, entitled to administra-
tive expense priority, a debtor may be precluded from availing itself of 
the bankruptcy process. This article first discusses withdrawal liability 
generally, then analyzes how the two courts arrived at opposite results.

What is Withdrawal liability?

The Employee Retirement Income Security Act of 1974 (ERISA), 
was enacted to provide oversight for the management of monies in de-
fined benefit plans and to protect the interests of plan beneficiaries.5 
Under ERISA, participating employers make tax-deductible contribu-
tions that are held in trust by plan administrators to later provide pen-
sion benefits to the employer’s employees.6 Employers are required, at a 
minimum, to contribute annually an amount equal to the normal cost of 
the plan (i.e., funding the plan benefits to be paid during that year), plus 
the amount necessary to amortize past service liability (i.e., the cost of 
funding benefits attributable to employees’ service before the employer 
began to participate in the plan).7 The timing of the employer’s contri-
butions to a multi employer benefit plan is governed by the underlying 
collective bargaining agreement.

Prior to 1980, an employer that participated in a multi employer ben-
efit plan could withdraw from the plan without penalty, provided that the 
plan did not become insolvent during the five years following the em-
ployer’s withdrawal.8 Employer withdrawals often resulted in increased 
funding obligations for the other employers who remained in the plan.9 
This, in turn, created instability within plans, as other employers would 
then withdraw also, rather than “risk having to bear alone the entire cost 
of keeping the shaky plan afloat.”10

In an effort to ensure that participating employers funded their fair 
share of the future obligations of plans in which they participate, Con-
gress enacted the Multiemployer Pension Plan Amendments Act of 
1980 (“MPPAA”). Enactment of the MPPAA had the further effect of 
discouraging employer withdrawals.11 The MPPAA “‘imposed a with-
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drawal charge on all employers withdrawing from an underfunded plan’ 
regardless of whether or not the plan later became insolvent.”12 A goal 
of the MPPAA is to ensure that each participating employer funded its 
fair share of the plan’s future obligations.

Under the MPPAA, if an employer withdraws from a multi employer 
plan, whether completely or partially,13 the employer is required to pay to 
the plan its proportionate share of “unfunded vested benefits” and future 
liabilities, i.e., withdrawal liability.14 Unfunded vested benefits are “cal-
culated as the difference between the present value of vested benefits and 
the current value of the plan’s assets.”15 Arriving at the proper calculation 
of those unfunded vested benefits, however, is often a challenge.

To determine an employer’s withdrawal liability, a plan actuary first 
must determine the plan’s unfunded vested benefits, and then determine 
the employer’s share of those benefits.16 The MPPAA contains four 
methods of attribution for determining an employer’s withdrawal liabil-
ity: (i) presumptive, (ii) modified presumptive, (iii) rolling-5, and (iv) 
direct attribution.17 The first three methods “base the determination [of 
the withdrawing employer’s share of unfunded vested benefits] on the 
employer’s share of the plan’s contribution base over five-year periods 
ending with the year before the employer’s withdrawal.”18 The fourth 
method, direct attribution, bases withdrawal liability solely on the un-
funded vested benefits attributable to the withdrawing employer.19 The 
plan trustee is entitled to choose which of the four methods of calculat-
ing withdrawal liability the plan will use.20 Most often, plan trustee’s 
select one of the first three methods rather than the fourth.21

Courts have rightly noted that the “existence and amount” of unfund-
ed vested benefits at the time of withdrawal from a plan may be affected 
by a number of factors.22 For example, the “level of [a] plan’s liability 
for pension benefits… may vary over time as a result of changes in 
contractual promises (such as a negotiated increase in benefit levels), 
in actuarial assumptions (as to employee longevity, for example), and 
in other factors.”23 Actuaries calculating unfunded vested benefits also 
must discount the future stream of benefit payments using an appropri-
ate interest rate.24 A plan’s collection history and its investment strategy 
also will affect the amount, or even the existence, of its unfunded vested 
benefits.25 If a dispute over the amount of withdrawal liability arises, the 
plan’s actuarial assumptions and calculations are presumed correct un-
less they are proven by the employer to be unreasonable or determined 
by an arbitrator to be clearly erroneous.26

Further complicating matters for bankruptcy attorneys, withdrawal 
liability is calculated as of the end of the benefit plan’s last plan year, 
and not as of the date of withdrawal (such as the closing of a bankruptcy 
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sale of a going-concern business).27 In other words, if a debtor with-
draws from a multi employer plan in 2012, but the current plan year had 
not yet ended, then the withdrawal liability would be calculated only 
through the end of the 2011 plan year.

the Cases

Horizon Natural resources Company

Horizon Natural Resources Company and several of its affiliates (col-
lectively, the “Horizon Debtors”) filed Chapter 11 petitions in Novem-
ber 2002.28 The Horizon Debtors were parties to a collective bargaining 
agreement with the United Mine Workers of America (“UMWA”), and 
continued their operations for two years in Chapter 11 before they sold 
their assets and liquidated.29 Prior to sale of the Horizon Debtors’ assets 
(but during the pendency of the case), the UMWA members worked 
almost three million hours, for which the Horizon Debtors made all 
necessary wages and benefit contributions due under the collective bar-
gaining agreements.30

After unsuccessfully trying to reorganize, the Horizon Debtors deter-
mined to sell their assets pursuant to a plan of liquidation.31 In accor-
dance with this plan, the Horizon Debtors held an auction. Lexington 
Coal Company (“Lexington Coal”) was one of the successful purchas-
ers of their assets.32 The Horizon Debtors subsequently rejected the 
UMWA collective bargaining agreements.33 The rejection of the col-
lective bargaining agreements constituted a complete withdrawal from 
the multi employer defined benefit plan (the “1974 Plan”) to which the 
Horizon Debtors belonged.34

Two months after the withdrawal, the 1974 Plan filed an administra-
tive expense priority claim for the postpetition portion of the Horizon 
Debtors’ withdrawal liability.35 The 1974 Plan used the “Rolling-5” 
method, calculating the postpetition portion of the withdrawal liability 
by dividing the postpetition employee hours worked by the total hours 
worked by the Horizon Debtors’ employees both pre and postpetition.36 
The 1974 Plan then multiplied this fraction by the aggregate assessed 
withdrawal liability.37

Lexington Coal objected, asserting that the withdrawal liability claim 
did not qualify for administrative expense priority because the with-
drawal did not directly and substantially benefit the HNRC Debtors’ 
estate.38 Lexington Coal argued that the Bankruptcy Code provides 
administrative expense status to claims only for “the actual, necessary 
costs and expenses of preserving the estate, including wages, salaries, 
or commissions for services rendered after the commencement of the 
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case…” and that administrative expense claims are strictly construed by 
courts because they “reduce the funds available for creditors and other 
claimants,”39 For this reason, the claimant (here, the 1974 Plan) had the 
burden of proving “by a preponderance of the evidence that it is entitled 
to an administrative expense claim.”40

Courts in the Sixth Circuit employ a “benefit to the estate” analysis in 
determining whether a claim qualifies as an “actual and necessary” cost 
or expense to the estate.41 According to Lexington Coal, the 1974 Plan’s 
withdrawal liability claim did not satisfy the second prong of this test 
because there was no direct connection between the work performed 
by the employees and the amount of the withdrawal liability claim.42 
Rather, the withdrawal liability claim was based on subjective factors 
that bore no relation to the work performed by the Horizon Debtors’ 
employees. The 1974 Plan disagreed, asserting that, in addition to the 
wages earned and paid to the employees, the employees’ postpetition 
compensation included the accrual of pension credits for the hours 
worked during the postpetition period.43

The bankruptcy court agreed with Lexington Coal and denied the 
1974 Plan’s administrative claim request, concluding that it had failed 
to establish that any portion of the withdrawal liability claim represent-
ed a “direct and substantial” benefit to the Horizon Debtors’ bankruptcy 
estate.44 While the bankruptcy court acknowledged the possibility of 
pro-rating withdrawal liability across pre and postpetition periods, it 
was troubled by the 1974 Plan’s use of the Rolling-5 method, which 
used past contribution experience to determine withdrawal liability.45 In 
particular, the bankruptcy court expressed concern that the amount of 
the liability was “clearly dependent, among other things, upon the suc-
cess of the [1974 Plan’s] investments as administered by the trustees of 
the fund, and contributions by other employers.”46 Because the Horizon 
Debtors made all of their plan contributions during the bankruptcy case, 
the bankruptcy court concluded, the 1974 Plan had failed to demon-
strate that the withdrawal liability claim directly and substantially ben-
efited the Horizon Debtors’ estates.47

On appeal, the 1974 Plan argued that the employees provided a ben-
efit to the Horizon Debtors’ estates by continuing to work after the filing 
of their cases. The employees’ work for the Horizon Debtors’ during the 
postpetition period “facilitated the continued operation of the [Horizon] 
Debtors during the chapter 11 proceeding, preserved the business’ go-
ing concern value, and eventually led to the sale of the Horizon Debtors’ 
assets at a favorable price.”48 Because, the [Horizon] Debtors’ employ-
ees continued work, they continued to accrue pension credits.49 Those 
pension credits were part and parcel of the employee’s wages and thus, 
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the postpetition portion of the withdrawal liability claim was entitled to 
administrative expense priority under the Sixth Circuit’s “benefit to the 
estate” test.50

The Sixth Circuit BAP agreed with the 1974 Plan that the employees 
had provided a benefit to the Horizon Debtors’ estates and that claims 
directly related to the postpetition work of the Horizon Debtors’ em-
ployees may be entitled to administrative expense priority.51 Neverthe-
less, the Sixth Circuit BAP held that the 1974 Plan did not establish that 
its withdrawal liability claim related directly to the postpetition work 
performed by the Horizon Debtors’ employees.52

According to the Sixth Circuit BAP, while earlier Sixth Circuit case 
law had held, as the 1974 Plan argued, that a withdrawal liability claim 
arises from the accrual of employees’ vested rights, the Sixth Circuit 
subsequently held that withdrawal liability claims were statutory claims 
that arose upon the withdrawal of the employer from the multi employer 
plan.53 Thus, there could be no direct relationship between the accrual 
of postpetition pension credits and the withdrawal liability claim itself.54

While the periodic contributions made by an employer plainly are 
related to the number of workers, the workers’ seniority, and the time 
worked during a specified period, the Sixth Circuit BAP could not dis-
cern a direct connection between the postpetition work performed by 
the employees prior to withdrawal and the nature and amount of the 
withdrawal liability claim.55 The panel noted too that the existence of 
unfunded vested benefits is linked to a variety of factors, including in-
terest rate assumptions, the performance of the plan’s investments, and 
other actuarial methods utilized by a plan’s sponsors.56 The impact of 
these extrinsic factors on a withdrawal liability claim thus distinguishes 
it from other forms of consideration provided in exchange for postpeti-
tion work by a debtor’s employees.57 While wages have a direct causal 
link to an employee’s postpetition work and are generally allowed as ad-
ministrative expenses, withdrawal liability claims do not have the same 
causal connection.58 Thus, the Sixth Circuit BAP concluded that, as a 
matter of law, withdrawal liability claims lack the requisite causal rela-
tionship to the work performed by a debtors’ employees to be afforded 
administrative expense priority.59

Marcal

Marcal Paper Mills, Inc. (“Marcal”), a paper products manufacturer, 
filed a Chapter 11 petition on November 30, 2006, and continued to 
operate as a debtor in possession.60 Truck drivers from Teamsters Local 
560 (“Local 560”) worked for Marcal, distributing its products and op-
erating its fleet of trucks.61 Marcal and Local 560 were party to a series 
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of collective bargaining agreements (the “Marcal CBAs”).62 Under the 
Marcal CBAs, Marcal was required to participate in the Trucking Em-
ployees of North Jersey Welfare/Pension Fund (the “TENJ Fund”), a 
multiemployer defined benefit plan.63 During its bankruptcy case, Mar-
cal continued, for approximately 18 months, to employ the Local 560 
drivers and to make payments to the TENJ Fund on behalf of all covered 
employees. This practice continued until Marcal’s assets were sold to 
Marcal Paper Mills, LLC (“Purchaser”).64 The Purchaser did not assume 
the Marcal CBAs, nor employ any of the Local 560 truck drivers. As a 
result, the asset sale resulted in a complete withdrawal from the TENJ 
Fund.65 Under the terms of the asset purchase agreement with Marcal, 
however, the Purchaser agreed to assume “any withdrawal liability with 
respect to the ‘Multiemployer Pension Plan for Local Union No. 560…
that is determined to be a post-petition administrative expense.’”66

Two months after the closing of the sale to the Purchaser, the TENJ 
Fund filed a $5.89 million administrative expense claim for Marcal’s 
withdrawal liability.67 The Purchaser objected, disputing that the claim 
was entitled to administrative expense priority and requesting it be clas-
sified a general unsecured claim.68 In response, the TENJ Fund amend-
ed its claim, seeking administrative priority for only that portion of the 
withdrawal liability attributable to postpetition services provided to Mar-
cal by Local 560 employees, roughly one-fifth of the originally amount.69 
The bankruptcy court, relying on HNRC, sided with the Purchaser and 
reclassified the TENJ Fund’s claim as a general unsecured claim.70

On appeal, the district court reversed, holding that the portion of the 
withdrawal liability attributable to the postpetition period was entitled 
to administrative expense priority.71 It remanded the matter to the bank-
ruptcy court to calculate how the claim should be apportioned between 
pre and postpetition periods.72

The Purchaser appealed the district court’s decision, setting out three 
arguments.73 First, the amount of withdrawal liability is based upon a 
variety of factors, some of which have nothing to do with the work per-
formed by the covered employees, thus, withdrawal liability does not 
represent a benefit to the estate.74 econd, withdrawal liability is not de-
signed to benefit the employees who provide the postpetition service.75 
Instead, it is intended to benefit (i) the other employer members of the 
multi employer plan, (ii) the PBGC insurance scheme, which may have 
to make up any shortfall, and (iii) all of the employee-beneficiaries of 
the plan, not just those who worked for debtor.76 Finally, the Purchaser 
argued that all postpetition periodic contribution payments had been 
made during the bankruptcy case, and that nothing more was entitled to 
administrative expense treatment.77
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The Third Circuit disagreed, affirming the district court and holding 
that the portion of the withdrawal liability claim that corresponded to 
the postpetition work performed by the debtor’s employees was “owed 
by [the Purchaser] in fulfillment of the promise it assumed as part of its 
purchase of Marcal’s assets to provide pension benefits in consideration 
for the necessary post-petition work.”78 The Third Circuit acknowledged 
that the existence and size of a withdrawal liability claim may depend 
on factors unrelated to the work performed by the covered employees 
(e.g., how the fund’s assets have fared in the market, how much money 
has been withdrawn by retired employees, etc.); however, the Court held 
that this did not alter the fact that the amount owed to the TENJ Fund 
was based on the Purchaser’s decision to take advantage of work pro-
vided by covered employees.79 The requirement that the withdrawing 
employer make a lump sum withdrawal liability payment to the fund 
does not alter the basic character of the withdrawing employer’s debt—a 
debt incurred in return for and on account of the employee’s services.80

The Court first found that the Purchaser’s argument that the amount of 
the withdrawal liability claim was subject to “the whims of the market 
and actuarial assumptions” missed the point because it ignored the fact 
the Purchaser had assumed the withdrawal liability obligation under its 
purchase agreement with Marcal.81 Moreover, the Court held that the 
Purchaser’s argument that the claim was not entitled to administrative 
expense priority because Marcal made all of its periodic plan contri-
butions during the case was a “red herring.”82 The Court held that “[u]
nfunded vested benefits…are benefits which are ‘promised and earned 
but not yet funded’ as of the calculation day. The liability for [unfunded 
vested benefits] represents a pre-existing obligation on the employer’s 
part, and is not simply ‘incurred’ as of the date of withdrawal. In other 
words, the unfunded vested benefit calculation represents an employer’s 
share of the amount needed for a fund to break even as of the calculation 
date.”83 According to the Third Circuit, “withdrawal liability is intended 
to make up for any deficiency in the fund’s assets…[that] would prevent 
the employer from fulfilling its promise to provide a specific retirement 
benefit, a promise which is made in exchange for the employees’ work.”84

The Third Circuit then dispensed with the Purchaser’s second argu-
ment, i.e., that withdrawal liability is not designed to benefit only the 
employees who provide the postpetition service.85 The Court stated that 
the “simple fact is that the [MPPAA] exists for the benefit of the em-
ployees.” 86 Because withdrawal liability ensures that there are enough 
plan assets to provide the promised benefits to employees under the plan 
in exchange for the employees’ willingness to work, the Court found it 
inconsequential that other employees may benefit too.87
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Finally, the Third Circuit saw no reason why withdrawal liability 
could not be apportioned between pre and postpetition periods, but left 
it to the bankruptcy court to determine how that apportionment should 
be accomplished.88

analysis

The HNRC and Marcal decisions both are well-reasoned. Although 
similar, however, they are somewhat fact specific; accordingly, neither 
may have general applicability. For example, in Marcal, the Purchaser 
had agreed in its purchase and sale agreement to assume the debtors’ 
withdrawal liability to the extent it was entitled to administrative ex-
pense priority. This point was important for the Third Circuit, which 
noted that the Purchaser obtained a benefit from the work performed by 
the Marcal’s employees between the time Marcal filed and the time the 
sale closed.89 The Third Circuit focused on the “[Purchaser’s] decision 
to take advantage of work provided by covered employees” pursuant to 
the terms of a collective bargaining agreement, rather than the actuarial 
assumptions and market fluctuations that are inherent in determining 
the amount of a withdrawal liability claim.90 Under the Third Circuit’s 
reasoning, however, it does not appear that assumption by a purchaser 
of a withdrawal liability claim need be a prerequisite for the postpetition 
component of that claim to be entitled to administrative expense prior-
ity. The Court described the “basic character” of a withdrawing em-
ployer’s debt as being “‘incurred in return for the employees’ services to 
the employer post-petition.’”91 The Court also held that the withdrawal 
liability is not “incurred” as of the withdrawal date, but “represents a 
pre-existing obligation on the employer’s part.”92 Thus, the postpetition 
portion of the withdrawal liability claim should in any event be accord-
ed administrative expense priority in the Third Circuit.

The Sixth Circuit BAP, on the other hand, viewed the character of 
a withdrawal liability claim as akin to a statutory fee for early with-
drawal, a liability unrelated to the postpetition work performed by the 
debtors’ employees. According to the Sixth Circuit BAP, a debtors’ 
employees are entitled to their wages and the “normal” periodic con-
tributions that an employer must make under its collective bargaining 
agreement. Withdrawal liability, however, is a statutory remedy that was 
not designed with bankruptcy specifically in mind (though the statute 
does contain certain bankruptcy-related provisions). The Sixth Circuit 
BAP thus found that the withdrawal liability claim itself does not arise 
from the accrual of pension credits during bankruptcy, but rather as a 
statutory right to payment that arises upon withdrawal (i.e., the sale of 
the employer’s assets) from the plan.93 While the periodic contributions 
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required to be made under the collective bargaining agreement are re-
lated to the number of employees who work postpetition, the amount of 
withdrawal liability is dependent upon outside factors, such as market 
conditions that affect a funds’ investments, that are not directly related 
to the employees’ postpetition work.94

This fundamental difference in the courts’ approaches to withdrawal 
liability, i.e., statutory fee or negotiated right to payment, likely will 
exist until either Congress or the Supreme Court provides a definitive 
interpretation of withdrawal liability claims that arise in the bankruptcy 
context. Further, both decisions leave open certain issues, such as the 
proper mechanics for apportioning a withdrawal liability claim into pre 
and postpetition components. In HNRC, the court merely assumed that 
apportionment is possible but never addresses the mechanics.95 In Mar-
cal, the Third Circuit sent the apportionment issue back to the bank-
ruptcy court.96

While asset sales, such as those in HNRC and Marcal, often trig-
ger withdrawal liability,97 employers may reduce, or even eliminate, 
withdrawal liability obligations under section 4204 of ERISA if the 
withdrawal occurs in conjunction with a transaction that is a “bona fide 
sale.”98 his safe harbor applies to sales only if: (1) the employer ceases 
covered operations or ceases to have an obligation to contribute for such 
operations solely as a result of a bona fide sale of assets to an unrelated 
party; (2) the purchaser assumes a contribution obligation for substan-
tially the same number of contribution base units for which the seller 
had an obligation to contribute; (3) the purchaser provides a bond or 
establishes an escrow account payable to the plan if the purchaser with-
draws from the plan or fails to make a contribution when due at any 
time within the five plan years following the sale; and (4) the contract 
of sale provides that, if the purchaser withdraws from the plan within 
five plan years after the sale and does not pay its withdrawal liability, 
the seller will pay to the plan the withdrawal liability it would have been 
required to pay but for application of ERISA section 4204. Finally, the 
sale must be between “unrelated parties” as defined in Internal Revenue 
Code section 267(b).

Purchasers in section 363 bankruptcy sales, however, often are not in-
terested in assuming withdrawal liability or providing a five-year bond 
or an escrow to cover a hypothetical future withdrawal from the plan. 
Further, debtors that sell substantially all of their assets in bankruptcy 
typically cease to exist for all practical purposes shortly after the trans-
action closes, so they are not available to pay the withdrawal liability 
should the purchaser fail to do so during the five plan years following 
the sale. Nevertheless, section 4204 may, in some circumstances, be a 
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means by which a debtor/employer may avoid withdrawal liability when 
it sells all or substantially all of its assets.
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