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Chapter 35

Schulte Roth & Zabel LLP

David E. Rosewater

Marc Weingarten

1 Setting the Scene - Sources and Overview

1.1 What are the main corporate entities to be discussed?

Because the majority of U.S. publicly-traded companies are
incorporated in Delaware (more than 50% of all U.S. publicly-
traded companies and approximately 64% of the Fortune 500
companies are incorporated in Delaware (source: Delaware
Department of State, Division of Corporations)), this chapter
focuses on Delaware corporations with shares registered with the
U.S. Securities and Exchange Commission (“SEC”) under the U.S.
Securities Exchange Act of 1934, and listed and traded on the New
York Stock Exchange (“NYSE”), the world’s largest equity market
and/or the NASDAQ Stock Market (“NASDAQ”), the other major
U.S. exchange.

1.2  What are the main legislative, regulatory and other
corporate governance sources?

The U.S. regulatory scheme applicable to public companies is
comprised of a mix of state and national legislation, as well as the
mandatory rules and regulations of quasi-governmental institutions
such as stock exchanges. The principal sources of corporate
governance-related requirements are as follows:

1. State law of a company’s state of incorporation. U.S.
corporations are incorporated under the laws of the individual states
and, accordingly, every U.S. corporation is governed in the first
instance by the laws of its state of incorporation and corresponding
case law interpreting these laws. As noted above, this chapter will
focus on the requirements of the Delaware General Corporation
Law (the “DGCL”) and the Delaware case law interpreting the
DGCL because of the widespread use of Delaware as a state of
incorporation. However, each state has its own distinct set of
corporate statutes and case law, and, in cases where the state of
incorporation is one other than Delaware, the law of that
jurisdiction must be consulted.

2. Federal statutes and the rules and regulations adopted pursuant
to these statutes by the U.S. Securities and Exchange Commission.
All public companies are subject to regulation by the SEC pursuant
to two principal statutes: (i) the Securities Exchange Act of 1934
(the “Exchange Act”); and (ii) the Securities Act of 1933 (the
“Securities Act”). The Exchange Act requires annual, quarterly and
periodic reporting by public companies, requires shareholders of
such companies to file reports upon crossing certain ownership
thresholds, and regulates, in part, the process by which shareholder
votes are solicited. The Sarbanes-Oxley Act of 2002 (“Sarbanes-

Oxley”), which imposed additional corporate governance-related
requirements and other requirements on public companies, is part of
the Exchange Act. The Dodd-Frank Wall Street Reform and
Consumer Protection Act of 2010 (“Dodd-Frank”) added provisions
to the Exchange Act granting regulators broader discretion to
regulate corporate governance matters, including executive
compensation and proxy access. The Jumpstart Our Businesses
Startup Act (“JOBS Act”) went into effect in late 2013, which,
among other things, relieved “emerging growth companies” from
certain disclosure and regulatory requirements and established
certain exemptions from the U.S. securities laws for
“crowdfunding”. The Securities Act applies principally to the offer
and sale of securities, and regulates the form and content of
disclosure to investors in connection with a sale of securities to the
public. The SEC issues rules and regulations under the Exchange
Act and the Securities Act.

3. A corporation’s organisational documents. An additional
important source of corporate governance procedures and
requirements is the organisational documents of the corporation.
Each Delaware corporation will be governed by a minimum of two
documents: the certificate of incorporation (or “charter”) and the
bylaws. Either or both of these documents will contain important
provisions regarding board composition, annual meetings,
shareholder rights and other aspects of the entity’s corporate
governance. In addition, reporting companies with listed securities
are required to have written charters for various committees of the
board of directors that specify the functions of such committees in
detail and, in some cases, companies may have additional
governing documents setting out additional rights and obligations
of shareholders, such as the documents governing a particular class
of shares or convertible securities.

4. Other sources. The NYSE, NASDAQ and other exchanges
require companies with securities that trade on these exchanges to
abide by certain corporate governance standards and regulations.
Additionally, industry groups, shareholder advisory services (which
provide advice to large institutions regarding how to vote at
shareholder meetings) and, in some cases, institutional investors
may also publish non-binding corporate governance guidelines and
recommendations.

1.3 What are the current topical issues, developments, trends
and challenges in corporate governance?

A few of the current topical issues, developments, trends and
challenges in corporate governance include:

1. Rise of shareholder activism. By almost any measure,
shareholder activism in the U.S. became more popular in 2013 than
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ever before. With assets under management quickly growing and
returns consistently outperforming the average hedge fund, the
activist sector has seen an influx of new activist-oriented funds.
Today, almost one-third of shareholder activism in U.S.-listed
companies takes place in companies with market capitalisations of
more than $2 billion. While many activist investors still pursue
traditional activist goals that are primarily financial in nature,
operational activism has grown steadily. Although U.S. companies
have historically resisted activists, engagement with activists has
become more popular as the benefits of activism have become more
well-known.

2. Removal of anti-takeover devices. U.S. state law (including
Delaware), as well as applicable federal regulations, generally
allows companies to maintain a variety of anti-takeover “defences”
that make it difficult for an acquiror to obtain control without the
approval of the company’s board. Among these defences are:
classified boards (providing that only one-third of the directors will
be up for election in a given year); requirements that mergers be
approved by more than a simple majority of sharcholders;
provisions giving companies authority to greatly dilute the interest
of shareholders acquiring more than a threshold amount (generally
10-15%) of the shares (so-called “poison-pill” provisions); and
restrictions on the rights of shareholders to call special meetings or
to act without a meeting. Despite the primacy of these provisions
over the past decades, there continues to be a substantial movement
to eliminate these provisions and to shift power to shareholders. As
of the time of this writing, multiple shareholders of the auction
house Sotheby’s have challenged the validity of a “poison pill”
(with a 10% threshold), which was adopted to hinder an activist
campaign, in a Delaware court.

3. Influence of shareholder advisory firms. The influence and
impartiality of shareholder advisory firms such as Institutional
Shareholder Services (“ISS”) on shareholder voting has come under
increased scrutiny in recent years. Many companies and business
groups have pushed for federal regulation of such firms, and the
SEC even held a roundtable to discuss this issue in December 2013.
However, other companies have tried to weaken the power of
shareholder advisory firms by removing such firms from their roles
as intermediaries by directly engaging shareholders, and some
institutional investors have increased their internal shareholder
voting advisory resources.

4. Separation of chief executive officer and chairman positions.
Historically, it has been common for U.S. companies to combine the
roles of chief executive officer (“CEO”) and chairman of the board
(“Chair”). However, shareholders have increasingly supported
proposals that seek to separate these two positions. Additionally,
the SEC now requires companies to disclose (and explain the
reasoning behind) their decision to separate (or keep as one) the
positions of Chair and CEO. Companies choosing not to separate
the CEO and Chair roles must make additional disclosure relating
to lead independent directors and such independent directors’ role
in the company.

2 Shareholders

2.1 What rights and powers do shareholders have in the
operation and management of the corporate
entity/entities?

Delaware law provides that the corporation shall be managed by or
under the direction of a board of directors; accordingly,
shareholders generally have little direct influence over the operation
and management of a corporation. The day-to-day operation and

management of a corporation is the responsibility of the
corporation’s officers, and such officers are, in turn, selected and
overseen by the board of directors. Shareholders primarily impact
the management of a corporation through their ability to elect
directors at the corporation’s annual meeting, including their ability
to nominate their own slates of director candidates. Shareholder
activists, after a brief hiatus during the economic crisis of 2008-
2009, continue to nominate “minority” slates (for less than half of
the director seats) as a way to influence the management and
policies of the company. There has been a significant increase in
the occurrences of shareholder activists nominating “control”
(majority) slates with some success, although, such efforts remain
much less common.

In addition to the right to elect directors, shareholders are provided
with certain statutory rights under the DGCL. These include the
right:

] to approve an amendment to the certificate of incorporation,
for example to increase or decrease the corporation’s
authorised capital stock (importantly, however, all charter
amendments must be initiated by the board of directors);

] to approve a merger or consolidation of the corporation or a
sale of all or substantially all its property or assets;

] to amend the bylaws of the corporation, subject to the board
of directors’ power to manage the corporation;

] to remove a director or directors, generally with or without
cause (although this right may be limited in the company’s
charter or bylaws); and

] if authorised in the charter or the bylaws, to call a special
meeting of shareholders.

In general, U.S. federal law provides sharcholders with few

substantive rights. However, the Exchange Act does provide

shareholders meeting certain minimum ownership thresholds with
the right to compel a public company to include proposals for action
in certain areas in the company’s proxy statement. Rule 14a-8 of
the Exchange Act effectively allows the proponents, if not
successfully challenged by the company, to “free ride” on the
company’s proxy statement, and removes a major barrier to
shareholder action — the costs associated with an independent
proxy solicitation. An amendment to Rule 14a-8 providing greater
proxy access to shareholders was included in Dodd-Frank, and
allows shareholders, as a matter of right, to propose procedures
relating to greater shareholder proxy access. The amendment to

Rule 14a-8 notwithstanding, the topics that are permitted to be

addressed by shareholder proposals remain somewhat

circumscribed, as U.S. courts vacated proposed Rule 14a-11 of the

Exchange Act, which would have required a public company to

include a shareholder’s director nominees in the company’s proxy

statement.

The NYSE and NASDAQ also mandate shareholder approval of

certain corporate actions, including the issuance of securities

representing 20% or more of the outstanding voting power of the
company, with certain exceptions.

2.2 What responsibilities, if any, do shareholders have as
regards the corporate governance of their corporate
entity/entities?

Besides the right to control corporate governance through the
selection of directors, corporate governance responsibilities are
generally owed to shareholders, and not the other way around.
Nonetheless, controlling shareholders owe fiduciary duties to
corporations and their minority shareholders, but these fiduciary
duties have not been interpreted to require controlling shareholders
to act against their own pecuniary interests. In addition, there are
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disclosure requirements and insider trading prohibitions (discussed
in greater depth below) for shareholders who are privy to insider
information and for holders of more than 10% of the shares in a
corporation.

2.3  What shareholder meetings are commonly held and what
rights do shareholders have as regards them?

A public company is typically required to hold an annual meeting
of shareholders. Under Delaware law, special meetings of
shareholders may be called by the board of directors, but not by
shareholders unless they are so authorised in the corporation’s
charter or bylaws. In certain other states, state law gives
shareholders owning in excess of a specified threshold the right to
call special meetings. Shareholders have a right to attend the
meetings and to vote their shares, or to vote by proxy.

2.4 Can shareholders be liable for acts or omissions of the
corporate entity/entities?

Generally, no. The basic premise of the corporate entity is that
shareholders’ liability for acts or omissions of the corporation is
limited to the amount invested by each shareholder. There are
limited circumstances in which the courts may hold shareholders
personally liable for the acts or omissions of the corporation (the
most common of which is referred to as “piercing the corporate
veil”), but these are generally in the context of smaller, privately
held companies.

2.5 Can shareholders be disenfranchised?

Corporations may issue non-voting stock, or use a dual class share
structure, in which one class of shares is entitled to one vote per share
while a second class, often owned by a founder or founding family, is
entitled to a greater number of votes per share. Generally,
corporations cannot take away voting rights once they have been
granted. However, they can dilute the impact of those rights in some
cases by issuing additional securities, including high-vote stock.

In limited instances, shareholders are not granted a vote on a major
transaction. Historically, the most common example is the case of
a “squeeze-out” or short-form merger, pursuant to which a parent
corporation owning 90% or more of a subsidiary may acquire the
minority interest without any vote by shareholders of the subsidiary.
However, Delaware has recently adopted DGCL §251(h), which, if
certain conditions are met, permits merger agreements to contain a
provision eliminating the need for a stockholder vote for a second-
step merger following the consummation of a tender or exchange
offer.

2.6 Can shareholders seek enforcement action against
members of the management body?

Yes. U.S. shareholders can seck enforcement against directors or
officers through either a derivative claim or a direct claim.

A derivative claim is brought by a shareholder on behalf of the
corporation to assert a claim belonging to the corporation. If
successful, relief granted is awarded to the corporation, though the
plaintiff shareholder is entitled to reimbursement for litigation
expenses. Procedurally, the shareholder generally must first
demand that the board of directors initiate the action before
bringing a derivative claim.

A direct claim is brought by a plaintiff seeking to enforce rights

based on his or her status as a shareholder. Direct claims are often
filed as class actions.

In either case, claims against the board of directors are often
unsuccessful because of the protection afforded by the business
judgment rule. As discussed in more detail in question 3.6, the
business judgment rule is a legal presumption that business
decisions are made by disinterested and independent directors on an
informed basis and with a good faith belief that the decision will
serve the best interests of the corporation.

2.7 Are there any limitations on, and disclosures required, in
relation to interests in securities held by shareholders in
the corporate entity/entities?

Yes. The Exchange Act has two sections that impose reporting
requirements on shareholders of public companies upon crossing
legally-mandated ownership thresholds.

Section 13(d) of the Exchange Act and the related rules require any
shareholder or group of shareholders that acquire beneficial
ownership of 5% or more of a voting equity security of a public
company to report the acquisition, and in some cases, the purpose
of the acquisition and the acquirer’s plans with respect to its
investment, to the SEC (and thereby to the public) and the company.
This disclosure must be amended on an ongoing basis to report
material changes to the information reported, including the
acquisition of additional shares above a threshold or a change in the
acquirer’s plans.

In addition, Section 16 of the Exchange Act and the related rules
require any shareholder or group of shareholders that beneficially
own more than 10% of the outstanding stock of a public company
to report the acquisition and any subsequent purchases and sales to
the SEC and to the company.

Although Dodd-Frank specifically authorised the SEC to change
beneficial ownership reporting requirements relating to security-
based swaps, the SEC has not yet done so, and currently beneficial
ownership with respect to swaps is required to be disclosed only
where the swap position grants voting or dispositive power over the
underlying security, or is entered into to evade beneficial ownership
reporting requirements. Dodd-Frank also authorised the SEC to
adopt rule changes shortening the ten-day period within which
shareholders must report their 5% beneficial ownership under the
Exchange Act, but as of this writing the SEC has not promulgated
any such rule change. Persons or groups subject to Section 16 are
also prohibited from entering into short sales. Section 16 also
applies to directors and executive officers of a public company
regardless of their ownership level. Purchases and sales made
within six months while subject to Section 16 may be subject to
profit disgorgement (as discussed under question 3.4 below).

Further, the Exchange Act requires public companies to report and
disclose the ownership of their shares by (i) each member of the
board of directors, (ii) the five most senior executive officers, (iii)
all directors and executive officers as a group, and (iv) holders of
more than 5% of outstanding shares.

In addition to the disclosure requirements of the Exchange Act,
other statutes may require disclosure of, or place limitations on,
significant acquisitions of company securities. In particular, the
Hart-Scott-Rodino Anti-Trust Improvements Act of 1976 requires
prospective purchasers of publicly-traded securities that exceed
stated dollar or percentage thresholds to notify the Federal Trade
Commission and the U.S. Department of Justice of the acquisition
in order to give those agencies the opportunity to challenge the
acquisition on anti-trust grounds. Separately, Section 203 of the
DGCL may restrict an acquirer of 15% or more of a corporation’s
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stock from engaging in a business combination with the corporation
for a period of three years from the acquisition, unless the
acquisition of the shares is pre-approved by the corporation’s board
of directors.

Furthermore, numerous public corporations have adopted
“shareholder rights plans”, more commonly known as “poison
pills”. These plans drastically dilute the stock ownership of any
shareholder or group of shareholders who makes purchases in
excess of a stated threshold without the prior approval of the board
of directors.

Lastly, companies in certain regulated industries, such as financial
services companies or real estate investment trusts, are subject to
statutes that prohibit or significantly regulate the acquisition of
more than a specified percentage of company stock by any single
shareholder or group of shareholders.

3 Management Body and Management

3.1 Who manages the corporate entity/entities and how?

The board of directors is charged with the responsibility of
overseeing the business of the corporation, while the officers of the
corporation manage the business of the corporation on a day-to-day
basis. The board appoints and supervises the officers.

Delaware law imposes few substantive restrictions or obligations on
the board, beyond providing that the business and affairs of the
corporation shall be managed by or under the direction of a board of
directors and imposing certain fiduciary duties on directors.
Nonetheless, significant substantive obligations and restrictions are
imposed by the exchanges. In particular, the NYSE and NASDAQ
require (with only limited exceptions) companies listed with either
body to have a board of directors consisting of a majority of
independent directors. Additionally, both major exchanges require the
board to have certain committees composed entirely of independent
directors. These committees are (i) a Nominating/Corporate
Governance Committee, (ii) a Compensation Committee, and (iii) an
Audit Committee. Dodd-Frank added Section 10C to the Exchange
Act, giving the SEC authority to impose additional requirements
regarding the independence of a company’s Compensation Committee
as a condition to listing. All such committees must have written
charters that address, among other things, the committees’ purpose and
responsibilities.

Under NYSE rules, listed companies must adopt and disclose
corporate governance guidelines that cover, at a minimum, director
qualification standards and responsibilities, director access to
management and independent advisors, director compensation,
management succession and an annual performance evaluation of
the board of directors. Both NYSE and NASDAQ require
companies with listed securities to adopt a code of conduct for all
directors and employees.

3.2 How are members of the management body appointed
and removed?

The board of directors is elected by shareholders, typically at a
company’s annual meeting. Voting is typically done by proxy,
following distribution by a company of a proxy statement meeting
the requirements of the Exchange Act. A company’s charter or
bylaws will often state, that in cases of director resignation or
removal, replacement directors can be named by the existing board
to serve until the next election. In some cases, a charter or bylaw
may authorise a board to expand the number of directors that

compose the board and to appoint directors to fill the new positions.

In some cases, a corporation may have a classified board consisting
of two or three classes whereby directors serve for staggered terms
of two or three years, and only one class of directors will be elected
each year. As a result, it typically requires two annual elections to
change a majority of the directors on a classified board.

With certain exceptions, directors may be removed by holders of a
majority of shares entitled to vote at an election, with or without
cause. In the case of a classified board, directors may be removed
only for cause (unless the charter otherwise permits). However, as
a practical matter, the right to remove directors may be difficult to
exercise if shareholders are not permitted under the charter or
bylaws to call special meetings of shareholders or to act by written
consent without a meeting.

3.3 What are the main legislative, regulatory and other
sources impacting on contracts and remuneration of
members of the management body?

There are no limitations under Delaware law on the remuneration of
directors. The DGCL provides that unless otherwise restricted by
the charter or the bylaws, the board of directors shall have the
authority to fix the compensation of directors.

Similarly, except as discussed below, there are no federal statutory
limits on officer compensation. However, U.S. tax law generally
limits the deductibility by a public company of executive
compensation in excess of $1 million annually, unless such excess
compensation is tied to a performance standard.

The Exchange Act requires director compensation to be disclosed in
detail, in tabular form, in the annual report or the proxy statement
circulated by the corporation to shareholders prior to its annual
meeting.

Management compensation has been an area of great public and
institutional investor interest; Dodd-Frank responded to this interest
by enacting significant changes and additions to the laws and
regulations relating to management compensation. These include
the addition of:

] new Section 14A to the Exchange Act requiring companies to
conduct non-binding advisory votes on executive
compensation (“say-on-pay” votes), requiring a similar non-
binding vote (“say-on-golden-parachute” vote) and
heightening the disclosure requirements relating to executive
compensation in the context of a change in control;

] new Section 10C to the Exchange Act prohibiting national
securities exchanges from listing companies that do not
comply with independence requirements for compensation
committees, fail to grant compensation committees authority
to retain advisors, or withhold funding for compensation
committee advisors;

] Sections 14(i) and (j) to the Exchange Act granting the SEC
authority to increase disclosure requirements relating to
executive compensation in a company’s annual report; and

] Section 10D to the Exchange Act directing the SEC to prohibit
national securities exchanges from listing companies that do
not provide for the claw-back of incentive-based executive
compensation following a material non-compliance with
financial reporting requirements.

34 What are the limitations on, and what disclosure is required
in relation to, interests in securities held by members of the
management body in the corporate entity/entities?

Directors of Delaware corporations are not required by Delaware
law to be shareholders, unless so required in the charter or bylaws
of the corporation.
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The Exchange Act requires disclosure of share ownership by each
director, as well as the number of shares held by directors and
executive officers as a group, in tabular form. This disclosure is
typically made in the proxy statement circulated by the company to
shareholders prior to the annual meeting.

Directors and executive officers of public companies are subject to
Section 16 of the Exchange Act. Section 16 requires, among other
things, that information regarding transactions effected by directors
in company shares be reported to the SEC and posted on the
company website within two business days following the
transaction. In addition, Section 16 provides a strict liability
prophylactic rule against insider trading by directors, senior officers
and 10% owners: any two “opposite way” trades in company shares
made within a rolling six-month period by a person subject to
Section 16, including any director of such company, can be
“matched” for statutory purposes, and the director can be compelled
to disgorge the profit from any such matched trades, whether or not
he or she made any actual profit. Lastly, Section 16 prohibits
directors and executive officers from engaging in short sales of
shares of the company of which he or she is a director or officer.

3.5 What is the process for meetings of members of the
management body?

The DGCL generally places few requirements or limitations on
meetings of the board, beyond expressly providing that, unless
otherwise provided in the charter or bylaws (i) action by the board
may be taken without a meeting if all directors consent in writing to
such action, and (ii) meetings may be held via telephone.

3.6  What are the principal general legal duties and liabilities
of members of the management body?

Directors of Delaware corporations owe a fiduciary duty to the
corporation and its shareholders. Under Delaware case law, a fiduciary
duty consists of two components: a duty of care and a duty of loyalty.
The duty of care requires directors to exercise the skill and care that a
reasonably prudent person in a like position would exercise under
similar circumstances. The duty of loyalty prohibits self-dealing and
requires the director to act in the best interests of the corporation.

A corollary to directors’ fiduciary duties, however, is the business
judgment rule. Strictly speaking, this is a standard of judicial review
of director conduct rather than a standard of conduct. It is a legal
presumption that business decisions are made by disinterested and
independent directors on an informed basis and with a good-faith
belief that the decision will serve the best interests of the corporation.
If directors are sued with respect to a business decision, a court
generally will examine the decision only to the extent necessary to
determine whether the plaintiff has alleged and proven facts that
overcome the business judgment rule presumption. If the presumption
is not overcome, courts will not second-guess directors by reviewing
the merits of the business decision. In other words, a court will not
invalidate a board’s decision if the decision can be attributed to a
rational business purpose.

3.7 What are the main specific corporate governance
responsibilities/functions of members of the management
body and what are perceived to be the key, current
challenges for the management body?

The principal responsibility of the board of directors is to oversee
the business and affairs of the corporation. As a general matter, this
responsibility consists of identifying, hiring and retaining senior

management and overseeing long-term corporate strategy.
Sarbanes-Oxley and recent changes to the NYSE and NASDAQ
rules have imposed specific, substantive duties on the board of
directors, including the responsibility to retain and monitor the
company’s independent financial auditor. As discussed above,
NYSE and NASDAQ rules require the board of directors to have an
audit committee, a compensation committee and a corporate
governance committee.

3.8  What public disclosures concerning management body
practices are required?

The management body must disclose:

] ownership of company shares by directors, each senior
executive officer, and all directors and executive officers as
a group; and

] information regarding transactions between the company and
directors, officers, and members of their immediate family in
excess of a stated dollar amount.

The company must also disclose certain information regarding its
corporate governance practices, including (i) the total number of
meetings held by the board of directors during the prior fiscal year,
and (ii) the name of each director who attended fewer than 75% of
such meetings and the meetings of any committees on which he or
she was a member. The company is also required to disclose the
company’s policy with respect to board members’ attendance at
annual meetings, and to state the number of board members who
attended the prior year’s annual meeting.

In addition, a public company must disclose whether or not it has
standing audit, nominating and compensation committees, as well
as certain details of such committees’ functions. As noted above,
companies with securities traded on the NYSE or NASDAQ are
required to have these committees, and to prepare and disclose
written charters for each.

Interim/Ongoing Disclosure. The company is also required to make

ongoing public disclosures with respect to the board of directors

and senior executives. These disclosures include:

] changes to the composition of the board of directors or of
certain senior executive officers;

] amendments to, or waivers granted under, the company’s
code of ethics; and

] any trades in company shares by directors, senior executive
officers, or 10% owners, within two business days following
the trade.

3.9 Areindemnities, or insurance, permitted in relation to
members of the management body and others?

Yes. Delaware law explicitly permits the indemnification of directors,
and others, by the corporation who are, or are, threatened to be made
a party to a lawsuit or similar proceeding by reason of the fact that
such person is or was a director, against expenses (including attorneys’
fees), judgments, fines and amounts paid in settlement actually and
reasonably incurred in connection with the action.

The indemnity is available if the person acted in good faith and in a
manner he or she reasonably believed to be in — or not opposed to
— the best interests of the corporation, and with respect to any
criminal action, if he or she had no reasonable cause to believe his
or her conduct was unlawful.

Delaware law also expressly authorises the corporation to purchase
insurance on behalf of a person who is or was a director, whether or
not the corporation would have the power to indemnify such
person.
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4 Transparency and Reporting

4.1 Who is responsible for disclosure and transparency?

Disclosure and transparency are the responsibilities of senior
management and of the board of directors. Customarily, senior
officers are responsible for preparing and filing the annual,
quarterly and periodic reports with the SEC, under the general
supervision of the board of directors.

Pursuant to amendments to the Exchange Act adopted under
Sarbanes-Oxley, the CEO and the CFO are obligated to include, in
every periodic report containing financial statements filed with the
SEC, a written certification stating that the report fully complies
with the Exchange Act and that all information contained in the
report presents fairly, in all material respects, the financial condition
and results of operations of the company.

In addition, the Exchange Act obligates management, with the
participation of the CEO and the CFO, to evaluate the effectiveness
of the company’s disclosure controls and procedures, as of the end
of each fiscal quarter. The CEO and CFO are required to disclose
the conclusions of such evaluation in a separate certification.

Finally, Section 404 of Sarbanes-Oxley requires public companies
to make disclosures regarding the scope and adequacy of their
internal controls over financial reporting, and assessing their
effectiveness.

4.2  What corporate governance related disclosures are
required?

As noted above, a number of corporate governance related
disclosures are required under U.S. law, and in particular under the
Exchange Act, including the numerous provisions added by
Sarbanes-Oxley and Dodd-Frank.

periodic SEC filings on their websites. Companies with securities
traded on the NYSE or NASDAQ are required by the rules of these
exchanges to post the charters of the Nominating, Compensation
and Audit Committees on their websites, as well as, in the case of
NYSE-listed companies, their corporate governance guidelines. In
addition, public companies are required to post their proxy
materials on a public website.

Reports of trades in company shares effected by persons subject to
Section 16 of the Exchange Act, such as directors and executive
officers, must also be posted on the company website.

5 Corporate Social Responsibility

5.1 What, if any, is the law, regulation and practice
concerning corporate social responsibility?

Although there is little law explicitly mandating corporate social
responsibility, the SEC has clarified that corporations must disclose
the potential impact of existing or pending climate change laws, as
well as the potential impact of physical, technological, political and
scientific developments relating to climate change. Additionally,
Dodd-Frank mandated that public companies must make
specialised disclosure and conduct due diligence relating to certain
“conflict” minerals used in the companies’ products or production.

In addition to the legal obligations above, many corporations
voluntarily choose to include statements of their positions regarding
social responsibility in their annual reports. In addition, certain
socially conscious investor organisations and labour unions have a
practice of routinely submitting corporate social responsibility-
related proposals to public companies, either directly or through the
use of Rule 14a-8.

5.2 What, if any, is the role of employees in corporate
governance?

4.3 What is the role of audit and auditors in such disclosures?

The auditors of a public company must issue a report attesting to the
adequacy and effectiveness of the financial reporting controls and
procedures disclosed by the company under Section 404 of
Sarbanes-Oxley. Also, in extreme circumstances, auditors must
disclose certain information (such as significant accounting
disagreements) directly to the public.

4.4  What corporate governance information should be
published on websites?

As a matter of practice, many companies publish their annual and

There is no specific statutory or other legally mandated role for
employees in corporate governance. For example, there is no
requirement that an employee representative serve on the board of
directors. Nonetheless, some companies may designate a particular
officer, such as the Company Secretary or General Counsel, or other
employee or group of employees, to be responsible for corporate
governance compliance.

Some states other than Delaware have “other constituency” statutes
that permit, but do not require, boards of directors to consider the
interests of employees (and other non-shareholder constituencies)
when considering whether to accept or reject a takeover proposal.
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