
T
he meaning and scope of the iden-
tical anti-arbitration provision 
enacted by the Dodd-Frank Wall 
Street Reform and Consumer Pro-
tection Act of 2010 (Dodd-Frank)1 

amendments to the Sarbanes-Oxley Act of 
2002 (SOX)2 and the Commodities Exchange 
Act of 1936 (CEA)3 are becoming clearer as 
more courts have addressed the issues. The 
provision provides:

(1) Waiver of rights and remedies. — 
The rights and remedies provided for in 
this section may not be waived by any 
agreement, policy form, or condition of 
employment, including by a predispute 
arbitration agreement.
(2) Predispute arbitration agreements. 
— No predispute arbitration agree-
ment shall be valid or enforceable, if 
the agreement requires arbitration of a 
dispute arising under this section.
18 U.S.C. §1514A(e) (SOX); 7 U.S.C. 
§26(n) (CEA).
This provision raises several difficult 

questions which include: (1) Does the 
anti-arbitration provision apply retrospec-
tively to predispute arbitration agreements 
entered into before Dodd-Frank’s effective 
date (July 21, 2010)? (2) Is a predispute arbi-
tration agreement that does not specifically 
exclude SOX and CEA retaliation claims void 
in its entirety even if the claim sought to 
be arbitrated (such as a discrimination or 
wage claim) is completely unrelated to SOX 
or CEA and would otherwise be arbitrable? 
(3) Does the anti-arbitration provision bar 
arbitration of causes of action created by 
Dodd-Frank that are separate from SOX and 

CEA, such as under the anti-retaliation pro-
vision added by Dodd-Frank to the Securi-
ties and Exchange Act of 1934 (the Exchange 
Act’s anti-retaliation provision)?4 

Retroactivity

We begin with the retroactivity issue. In 
Wong v. CKX,5 the District Court (Judge John 
Koeltl) held that the anti-arbitration provi-
sion applied retroactively to a dispute over 
events that occurred between 2006 and 2009 
and that were subject to an arbitration agree-
ment entered into in 2006. The Wong court 
found retroactive application appropriate 
under the Supreme Court’s test in Fernandez-
Vargas v. Gonzales.6 Even though the court 
has held that statutes are presumed not 
to apply retroactively, and nothing in the 
text of Dodd-Frank speaks to the issue, the 
court in Wong reasoned that retroactivity 
is appropriate because the anti-arbitration 
provision “primarily affects jurisdiction of 
the court to hear the substantive claim.… 
and does not affect the substantive rights 
of either party.”7 Koeltl did note that four 
other district courts had held otherwise, 
concluding that the anti-arbitration provision 
could not be applied retroactively because 
it affected contractual rights.8 

More recently, two other district courts 
rejected the reasoning of Wong.9 With the 
U.S. Supreme Court’s recent holding in Law-

son v. FMR10 that the whistleblower protec-
tions in SOX apply not only to public com-
pany employees, but also to the employees 
of private contractors and subcontractors 
of public companies, a definitive answer to 
the question of whether the anti-arbitration 
provision’s limitation on arbitration is ret-
roactive will be even more significant.

Absence of Express Carve-Out

Is the entire arbitration agreement ren-
dered void if it does not expressly exclude 
SOX and CEA retaliation claims from a com-
prehensive agreement to arbitrate? Relying 
on the text of subsection (2) of the anti-
arbitration provision that “[n]o predis-
pute arbitration agreement shall be valid 
or enforceable, if the agreement requires 
arbitration of a dispute arising under this 
section” (emphasis added), plaintiffs have 
sought to avoid arbitration of claims unre-
lated to SOX and CEA. 

In Holmes v. Air Liquide USA,11 the plain-
tiff maintained that “if an arbitration agree-
ment requires arbitration of disputes arising 
under [Dodd-Frank], then the entire agree-
ment is invalid and no dispute (including 
disputes not arising under the relevant sec-
tions and entirely unrelated to Dodd-Frank) 
is subject to [arbitration].”12 The district 
court in Holmes rejected that argument. 

The U.S. Court of Appeals for the Fifth 
Circuit affirmed, stating that “[a]ny other 

   
SE

RV

ING THE BENCH
 

AND BAR SINCE 18
88

Volume 252—NO. 19 tuesday, july 29, 2014

Developments in Light of Dodd-Frank Act’s 
Anti-Arbitration Provisions

Arbitration Expert Analysis

Samuel Estreicher is the Dwight D. Opperman Professor 
of Law at New York University School of Law and of counsel  
at Schulte Roth & Zabel LLP. Holly H. Weiss is a partner 
at Schulte Roth. Scott A. Gold, a special counsel at the 
firm, assisted in the preparation of this article.

www. NYLJ.com

By  
Samuel  
Estreicher

And  
Holly H. 
Weiss

Does the anti-arbitration provi-
sion apply retrospectively to pre-
dispute arbitration agreements 
entered into before Dodd-Frank’s 
effective date?



decision would lead to the untenable con-
clusion that the act wholesale invalidates all 
broadly worded arbitration agreements (of 
which there are many) even when plaintiffs 
bring wholly unrelated claims.”13 The U.S. 
Court of Appeals for the Fourth Circuit in 
Santoro v. Accenture Federal Serv.14 reached 
the same conclusion with respect to the 
Dodd-Frank amendment to CEA. 

The court held that the plaintiff’s argu-
ment “seeks to unmoor subsection (2) from 
its placement in Dodd-Frank and instead 
apply it as a broad, free-standing right, 
creating a windfall for non-whistleblowing 
employees. By doing so, he overlooks both 
the limiting language within subsection (2) 
and the broader context of the statute.”15

Arbitrability of Claims

Among the many other provisions of 
Dodd-Frank, the Exchange Act’s anti-
retaliation provision provides protection 
for whistleblowers taking advantage of 
other amendments to the Exchange Act 
that create significant financial incentives 
for reporting securities violations to the 
Securities and Exchange Commission. The 
question arises: Is the Exchange Act’s anti-
retaliation provision created by Dodd-Frank 
subject to the anti-arbitration provision 
that Dodd-Frank added to SOX and CEA? 
Although the Federal Arbitration Act (FAA)16 
establishes a “liberal federal policy favoring 
arbitration agreements,”17 the U.S. Supreme 
Court has recognized that the FAA mandate 
can be overridden by “a contrary congres-
sional command”18 and noted in dicta that 
Congress acted with the requisite “clarity” 
in the anti-arbitration provision.19 

In Murray v. UBS Securities,20 the plain-
tiff alleged that his employer terminated 
his employment in retaliation for disclo-
sures he made that were protected under 
SOX. He brought a federal lawsuit under 
the Exchange Act’s anti-retaliation provi-
sion, and the defendants moved to compel 
arbitration pursuant to the FAA, the arbi-
tration agreement contained in the plain-
tiff’s employment agreement and the Form 
U-4 required of registered representatives 
in the securities industry.21 The district 
court (Judge Katherine Failla) held that the 
anti-arbitration provision did not apply to 
a claim arising under the Exchange Act’s 
anti-retaliation provision. 

The court reasoned that Congress in 
Dodd-Frank amended SOX to add the anti-
arbitration provision to SOX’s own anti-

retaliation provision and separately amend-
ed the Exchange Act to create the Exchange 
Act Anti-Retaliation Provision. “Of critical 
importance” to the court “is the absence 
of an analogous [anti-arbitration] prohibi-
tion in the [Exchange Act] anti-retaliation 
provision itself.”22 The court further rea-
soned that the separate pieces of legislation 
amended by Dodd-Frank involve distinct 
rights and responsibilities, including that 
under SOX an administrative exhaustion 
provision requires complaints to be first 
filed with the U.S. Department of Labor’s 
Occupational Safety and Health Administra-
tion (OSHA), whereas under the Exchange 
Act’s anti-retaliation provision, a party may 
commence an action without any adminis-
trative exhaustion.23 

Although the plaintiff contended that his 
claim arose under SOX because the dis-
closures he made were protected under 
SOX and allegedly led to the termination 
of his employment, the court was unper-
suaded. The court held that because the 
plaintiff did not bring his claim under SOX 
by commencing an action with OSHA, and 
he sought the more expansive remedies 
under the Exchange Act’s anti-retaliation 
provision, he could not “recast his claim 
to arise under” SOX to take advantage of 
the anti-arbitration provision. 

Failla’s decision is in line with the judicial 
trend to find in favor of arbitration. Indeed, 
following the court’s decision construing 
the anti-arbitration provision narrowly, the 
court denied leave for an interlocutory 
appeal because it found to do so “would be 
inconsistent with the ‘national policy favor-
ing arbitration’”24 as well as “the Second 
Circuit’s distaste for delaying ‘the arbitral 
process through appellate review.’”25

Conclusion

Future court decisions are expected to 
provide greater resolution to the open issues 
surrounding the anti-arbitration provision, 
although the decisions to date suggest that 

retroactive application is disfavored (with 
the Southern District of New York’s decision 
on retroactivity in the minority), the anti-
arbitration provision will not be a bar to 
arbitration of claims not arising under the 
retaliation provisions of SOX and CEA, and 
retaliation claims under the Exchange Act 
may continue to be subject to arbitration. 
In circumstances where Congress has not 
spoken with clarity about limiting arbitra-
tion, the courts continue the trend since 
Gilmer v. Interstate/Johnson Lane26 to rule 
in favor of the arbitral forum.
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