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Expert Analysis

Climate Change-Related Losses and Other
Event-Driven Litigation Risks

urricanes Harvey, Maria

and Irma, the earthquakes

in Mexico, the typhoon in

Bangladesh and massive

flooding in India kept natu-
ral disasters in the news throughout
2017 and caused damages, deaths and
record losses to the insurance indus-
try. While 2018 started off more quietly,
hurricanes and wildfires in the second
half of the year caused devastating
damage.

In the wake of news about PG&E's
impending bankruptcy filing, wildfires
continue to be the subject of much dis-
cussion. Primarily due to the California
wildfires, as well as tropical storms,
global losses from natural disasters
in 2018, while not as devastating as in
2017, continued to be well above the
30-year average according to a report
recently published by Munich RE. Petra
Low, The natural disasters of 2018 in
figures, Munich RE (Jan. 8, 2019).

In fact, the Camp Fire in Northern
California is reported to have been the
most destructive wildfire in decades
and the costliest natural disaster of
2018 for insureds and for the insurance
industry. According to the Munich Re
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report, losses attributable to the Camp
Fire reached $16.5 billion of which $12.5
billion was insured loss. Overall, Munich
Re reported that the California wild-
fires were responsible for $24 billion in
losses in 2018, of which $18 billion was
insured.

Globally, in 2018, annual losses due
to natural disasters totaled approxi-
mately $160 billion. According to the
Munich Re report, 2018 ranks tenth
worst in terms of overall disaster loss
and fourth worst since 1980 in terms
of insured losses from natural disas-
ters. In addition to the $24 billion in
loss from wildfires, tropical storms
including Hurricanes Michael and
Florence and a trio of typhoons in
Asia, including Typhoon Jebi, caused
approximately $57 billion in loss glob-
ally. By way of comparison, Hurricane
Michael was responsible for $16 bil-
lion in loss, of which $10 billion was
insured, and Hurricane Florence was
responsible for $14 billion in loss, of

which only $5 billion was insured
loss.

Overall, about half of the $160 bil-
lion in global loss from natural disas-
ters in 2018 were insured. The insured
losses were heavily concentrated in
North America, where approximately
68 percent of loss was insured, while
about 23 percent of loss in Asia was
insured and less than ten percent of
losses in Europe and the rest of the
world were insured.

With increasing frequency, plaintiff
shareholders have seized on nega-
tive events as a basis to file suits
alleging claims of mismanagement
and/or misrepresentation against
directors and officers. Climate
change-related catastrophes are
just one type of negative event
that can and has been used by
shareholders for that purpose.

Climate Change-Related
Risks

Natural disasters obviously pose
risks to insurers and insureds' prop-
erty and persons whether or not the
catastrophes can be linked to climate
change. However, climate change-
related events pose additional risks
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for which insureds and insurers need
to develop strategies. These risks may
extend beyond exposure to potential
first-party property damage losses.

For example, in California, a series of
lawsuits have been filed by municipali-
ties against oil and gas producing com-
panies seeking to hold the companies
responsible for damages arising from
climate change-related events. The
municipalities claim that the defendant
companies' greenhouse gas-related
operations have caused damages and
seek to recover based on several com-
mon law tort causes of action. See, e.g.,
The County of Santa Cruz v. Chevron,
Case No. 17CV03242 (Superior Court
of State of California, County of Santa
Cruz); The County of San Mateo v, Chev-
ron, Case No. 17CIV03222 (Superior
Court of State of California, County of
San Mateo).

Whether or not these cases can pro-
ceed in state court and whether the
claims are preempted by prior federal
case law rulings is currently the subject
of extensive motion practice and relat-
ed appeals. However, it is notable that
the municipalities contend that a wide
range of dire climate change-related
effects are occurring or will occur with
more frequency, including rising ocean
temperatures, sea level rise, drought,
heat waves, extreme precipitation,
flooding and wildfires. The increased
frequency of such events raises the
prospect of increasing potential loss
due to first-party property damage aris-
ing from these events as well as poten-
tial exposure to additional claims seek-
ing to hold companies responsible for
that loss.

Event-Driven Litigation

These climate change-related
events may also, in some circum-
stances, spawn related securities

litigation, creating additional risk for
corporations, directors and officers
and their D&O insurers. With increas-
ing frequency, plaintiff shareholders
have seized on negative events as a
basis to file suits alleging claims of
mismanagement and/or misrepresen-
tation against directors and officers.
Climate change-related catastrophes
are just one type of negative event
that can and has been used by share-
holders for that purpose.

For example, in 2018, sharehold-
ers filed suits against two California
utilities alleging such claims of mis-
management. In November, PG&E
was sued in a shareholder derivative
suit that alleged the utility had made
misrepresentations about PGE's fire
safety management and readiness.
This followed an earlier securities
class action lawsuit against PG&E
which concerned wildfires occurring
in 2017. In addition, also in 2018, a
shareholder filed suit against Edison
International alleging that the utility
misled shareholders regarding wildfire
issues including safety management.
Kevin LaCroix, The Top Ten D&O Sto-
ries of 2018, The D&O Diary (Jan. 7,
2019).

While these lawsuits specifically
concerned alleged mismanagement
and disclosures related to wildfires,
with plaintiff shareholders in search
of negative events to justify a lawsuit,
there is no reason to think that oth-
er climate-related events would not
serve a similar purpose as the cen-
terpiece of a shareholder's complaint.
Droughts, flood and excessive heat
waves, for example, might all yield
significant damages and might also
serve as the basis for claims regard-
ing mismanagement or failure to prop-
erly disclose risks related to climate
change.

Consequently, while commercial
real estate investors should not be
surprised if climate change-related
events impact their business, these
natural disasters have the potential to
impact broader segments of the busi-
ness community and their insurers.

Looking Forward

Climate change related-events are
not the only drivers of event-driven
litigation—others include cyber secu-
rity attacks, sexual harassment alle-
gations, bribery or corruption and
pharmaceutical or medical device fail-
ures. Shareholders appear willing to
seize on any negative event that gen-
erates considerable publicity as sup-
port for a management liability claim.
However, since natural disasters are
almost certain to cause losses and
be well covered by the news media,
climate change-related events may
be particularly well-suited for this
purpose.

Of course, we all hope that 2019 will
be a year free of significant loss from
natural disasters. However, the real-
ity is that insureds and insurers need
to address and plan for the full scope
of risk from climate change-related
events.
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