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ARBITRATION

Expert Analysis

Recent Supreme Court and D.C. Circuit Decisions
Concerning Arbitration

he Supreme Court and U.S.

Court of Appeals for the

D.C. Circuit Court have each

recently decided cases involv-

ing arbitration. The Supreme
Court, in New Prime v. Oliveira, ruled
on an exception to arbitrability under
§1 of the Federal Arbitration Act (FAA),
9U.S.C. 81, and the D.C. Circuit, in Diag
Human v. Czech Republic, ruled on
the binding nature of foreign arbitral
awards.

‘New Prime’

In New Prime v. Oliveira, 586 U.S. ___
(2019), the Supreme Court, in an 8-0
decision (Justice Kavanaugh did not
participate in the decision), expanded
the scope of an exemption under the
FAA that applies to certain transpor-
tation workers. The case concerned
Dominic Oliveira, a truck driver, who
worked as an independent contractor
for New Prime. When he began work-
ing for New Prime, Oliveira signed an
agreement that included an arbitration
clause. After New Prime made deduc-
tions to Oliveira’s pay, Oliveira brought
a class action law suit against New
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Prime that alleged Fair Labor Standards
Act violations and state law claims. At
the district court, New Prime moved
to compel arbitration. Under §2 of the
FAA, an agreement to arbitrate is “val-
id, irrevocable, and enforceable, save
upon such grounds as exist at law or
in equity for the revocation of any con-
tract.” 9 U.S.C. §2. Oliveira responded
that the court lacked authority to com-
pel arbitration because of §1 of the
FAA, which provides an exception to
the enforceability of arbitration provi-
sions in disputes involving interstate
transportation workers. New Prime
then argued that the applicability of
§1 was a question for the arbitrator,
not the court. The district court denied
New Prime’s motion to compel arbitra-
tion, and the U.S. Court of Appeals for
the First Circuit affirmed.

On appeal, the Supreme Court took
up two issues: (1) whether a dispute
over the applicability of the FAA’s
§1 exemption must be resolved in

arbitration pursuant to a valid clause
delegating the question of arbitrability
to the arbitrator; and (2) whether the
FAA's §1 exemption, which applies only
to “contracts of employment” involv-
ing transportation workers, applies to
agreements establishing an indepen-
dent contractor relationship. In regard
to the first question, the court held
that “a court should decide for itself
whether §1’s ‘contracts of employment’
exclusion applies before ordering arbi-
tration” even if the agreement contains
a valid delegation clause. Delegation
clauses are “merely a specialized type
of arbitration agreement” and are there-
fore subject to §1’s exception. Thus, it
is for the court to determine whether
§1 applies.

Turning to the second question, the
court looked to the historical meaning
of “contracts for employment.” Based
on dictionary definitions of the word
“employment” from around the time
that Congress passed the FAA in 1925
and the statute’s use of “workers” in the
same context, the court concluded that
“employment” should be construed as
a synonym for “work.” Just as the term
“employment,” as Congress intended
it, does not distinguish between an
employer-employee relationship and
an independent contractor-purchas-
er of services relationship, the term
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“worker,” in the context of §1, also does
not distinguish between an employer-
employee relationship and an indepen-
dent contractor-purchaser of services
relationship. Therefore, to give proper
meaning to §1, the court determined
that the exception applies to both
employees and independent contrac-
tors working in transportation.

The holding in New Prime stands
out in the court’s recent jurisprudence
concerning arbitration. Until now,
the court’s decisions had worked to
strengthen the FAA's arbitration regime.
New Prime, however, in expanding §1’s
exception to arbitration, serves as a
modest counterpoint.

‘Diag Human S.E!

The U.S. Court of Appeals for the D.C.
Circuit recently held that an arbitral
award in favor of a Liechtenstein-based
company, Diag Human, and against the
Czech Republic, was not binding under
the New York Convention because an
arbitration review panel, authorized
under Czech law for arbitrations held
in that country, issued a “Resolution”
discontinuing the proceedings without
first confirming the underlying award.
Diag Human S.E. v. Czech Repub-
lic—Ministry of Health, 907 F.3d 606
(D.C. Cir. 2018).

Diag Human runs a blood plasma
business and initiated arbitration in
the 1990s with the Czech Republic after
the Czech Republic allegedly interfered
with its business. The initial arbitration
panel found that the Czech Republic
had wrongfully interfered and that
Diag Human was entitled to damages.
The panel, however, left the specific
amount of damages for later proceed-
ings. In 2002, another panel awarded
partial damages of approximately
$10 million, an amount representing
damages that neither party disputed.

Pursuant to the arbitration agreement
that the parties had entered into, the
parties were entitled to seek a review of
arbitral awards. A review panel upheld
the award for partial damages. Four
years after the partial award, another
arbitral panel awarded $400 million for
the full extent of damages plus inter-
est. Again, the parties submitted the
award to a review panel. This time, the
review panel issued a “Resolution” that
discontinued the arbitration. However,
the panel did not explicitly affirm the
$400 million award.

In‘New Prime v. Oliveira) the
Supreme Court, in an 8-0 deci-
sion, expanded the scope of an
exemption under the FAA that
applies to certain transportation
workers.

Diag Human sought to enforce the
arbitral award in the U.S. court sys-
tem and filed suit under the New York
Convention in the U.S. District Court
for the District of Columbia. The dis-
trict court declined to enforce the $400
million award, finding that it was not
binding on the parties. The district
court reasoned that under the New
York Convention, U.S. courts will gen-
erally enforce foreign arbitral awards;
however, under the Convention, a court
will not recognize an arbitral award if
it “has not yet become binding on the
parties.” New York Convention Art. V(1)
(e). Under the terms of the arbitration
agreement, an appeal of an arbitral
award to a review panel prevents the
award from becoming binding. Because
the appeal of the $400 million award
was proper, that award was not binding
unless the review panel confirmed the
award, which it failed to do.

The D.C. Circuit affirmed, but with
different reasoning. The appeals court
looked to the language of the Resolu-
tion, which noted jurisdictional prob-
lems with the $400 million award. The
award, according to the review panel,
was barred by res judicata because it
was based on the same claim as the
2002 award. The D.C. Circuit inter-
preted the review panel’s Resolution
to conclude that the 2002 award never
specified that it was only in regard to
a portion of the claims or a portion of
the defendants. Thus, the 2002 award
was not partial, but was the complete
award.

The D.C. Circuit also looked to Czech
arbitral law, which identifies two pos-
sible outcomes from an arbitral pro-
ceeding: an award (which is judicially
enforceable and imposes a legal obli-
gation) or a resolution (which ends
the proceedings). Because the review
panel chose to issue a resolution, and
not an award, the panel did not affirm
the $400 million award but instead
closed the proceedings. The D.C.
Circuit therefore held that the $400
million award was not enforceable and
subsequently denied a request from
Diag Human for a rehearing en banc.
The decision illustrates the perils of
enforcing foreign arbitral awards in
other countries.
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