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he National Futures Association, the self-

regulatory organization for the commodity 

futures and swaps industry, recently 

updated its rules1 to impose “swaps proficiency 

requirements” on associated persons of NFA 

members that engage in swaps-related activities. 

These requirements are likely to be applicable to 

a significant number of hedge fund advisers (i.e., 

advisers that are, or are required to be, registered 

with the Commodity Futures Trading Commission 

and to be NFA members). While most private 

equity sponsors are not likely to fall within the 

scope of any NFA licensing requirement, they 

should take this opportunity to confirm that the 

basis for any exemption remains valid. 

Effective dates
Compliance with the new NFA swaps proficiency 

requirements will be required as of Jan. 31, 

2021, and online access to the new training 

modules is targeted for Jan. 31, 2020. 

Fees
A fee schedule for completing the swaps 

proficiency requirements has not yet been 

published.

Covered individuals
The new swaps proficiency requirements will 

apply to associated persons of all managers 

registered with the NFA as commodity pool 

operators (“CPOs”) or commodity trading 

advisors (“CTAs”) that engage in activities 

involving swaps. 

No grandfathering
Individuals with existing exemptions (e.g., a 

“Series 3 waiver”) will not be grandfathered in; 

all individuals seeking to act as swap associated 

persons for registered CPOs or CTAs will be 

required to satisfy the new swaps proficiency 

requirements in a timely fashion. 

Also, the existing Series 3 licensing requirement 

will remain a separate requirement, and that 

requirement is not affected by these new swaps 

proficiency requirements.

“Short Track” and “Long Track” 
proficiency requirements
The NFA’s new rules establish two different 

tracks, a “Long Track”2 and a “Short Track,”3 for 

achieving swaps proficiency by the compliance 

date. Associated persons of covered CPOs and 

CTAs (e.g., hedge fund managers with swaps 

activity that are NFA members) will only need 

to complete the Short Track requirements (in 

other words, fewer modules will be required). 

In both cases, the requirements will be satisfied 

through training modules administered online 

(see below).

Tutorials, not examinations
The format of the swaps proficiency program 

differs from the traditional Series 3 examination 

requirements imposed on associated persons 

who engage in solicitation activities in several 

ways:

•  The swaps proficiency requirement is not an 

“examination” per se. It is, rather, a set of

online instructional modules that must be 

completed in order to claim proficiency in the 

related subject matter.

•  While a module may have a quiz that must be 

passed to complete it, the material for the quiz 

is drawn from the module itself, and not from a 

syllabus or study guide.

•  The modules may be taken from any internet-

accessible computer — it is not necessary

to report to a testing center to sit for an 

examination.

•  The modules may be taken in any order and 

completed at different times. 

Next steps
Compliance officers at NFA members should 

take advantage of the ample lead time provided 

by the NFA to prepare for this new licensing 

requirement. Among other things, legal and 

compliance personnel should:

•  Confirm whether the firm itself falls within the 

scope of this new requirement (i.e., is there

swaps activity?);

•  Read the NFA’s updated rules, the related 

interpretive notice, and the associated

“frequently asked questions”;

•  If the firm falls within scope (or if it is possible 

or likely that it will fall within scope), 

determine which individuals will be engaged in 

associated person activities and therefore will 

be required to demonstrate swaps proficiency;

•  Identify which supervisors of those associated 

persons will be required to demonstrate swaps 

proficiency;

•  Begin the educational effort and provide

a description of the process to forestall 

panicked responses to a “new examination 

requirement”;

•  Include a summary of progress in satisfying 

this new obligation to the firm’s 2019 annual 

compliance review; and

•  Add Jan. 31, 2020 (the target date for exam 

material availability on the NFA website) and 

Dec. 31, 2020 (a month in advance of the Jan. 

31, 2021 compliance deadline) to the firm’s 

compliance calendar.

Impact and implications
In the past few months, the NFA has taken 

several significant steps to solidify its role as an 

active and effective regulator of private fund 

managers active in the commodity futures 

and swaps markets. In addition to this swaps 

proficiency requirement, the NFA recently 

announced4 new requirements for segregation 

of financial responsibilities within a manager, 

as well as enhanced cybersecurity obligations. 

The NFA also continues to actively examine 

managers and conduct on-site examinations 

in the United States, the United Kingdom and 

Hong Kong, underscoring the need for timely 

adoption of policies and procedures required by 

any new rulemaking.

Legal and compliance officers at private fund 

managers that are NFA members who have not 

made NFA and CFTC compliance a priority in 

their overall compliance programs should use 

the remainder of 2019 as an opportunity to 

catch up. THFJ
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aggregate client orders while accommodating 

differing arrangements regarding the payment 

for research that will be required under MiFID 

II. After MiFID II goes into effect, some clients 

within a given aggregated order may pay 

total transaction costs that include the cost 

of execution as well as research services, 

while other clients may pay different amounts 

in connection with the same order (i.e., for 

execution only) because of varying research 

arrangements or because the investment adviser 

elected to pay part or all of the research expenses 

for such clients with its own funds. 

This no-action letter allows investment advisers 

to continue to aggregate client orders while 

accommodating differing research payment 

arrangements, provided that:

•  The investment adviser implements procedures 

designed to prevent any account from 

being systematically disadvantaged by the 

aggregation of orders; and 

•  Each client in an aggregated order will continue 

to pay/receive the same average price for the 

purchase or sale of the underlying security and 

will pay the same amount for execution.

Division of Trading and Markets No-
Action Relief
The third no-action letter4 allows an investment 

adviser that pays for research through an RPA to 

continue to rely on the safe harbor provided by 

Exchange Act Section 28(e) when the investment 

adviser makes payments for research to an 

executing broker out of client assets — alongside 

payments to the executing broker for execution 

— with the research payments credited to an RPA 

administered either by the executing broker or 

a third-party administrator. This no-action relief, 

however, will only apply if the following four 

conditions are satisfied:

•  The asset manager makes payments to the 

executing broker-dealer out of client assets for 

research alongside payments through an RPA to 

that executing broker-dealer for execution;

Implications
While the steps taken by the SEC no doubt 

temporarily reduce the burden on US broker-

dealers and asset managers of complying 

with MiFID II, preserve investor access 

to research, and accommodate the EU’s 

changes without materially altering the US 

regulatory approach, it remains to be seen 

whether this interim approach to addressing 

conflicting US and EU requirements will be 

viable in the long run. 

In addition, investment advisers subject 

to SEC regulations that will be directly or 

indirectly covered by MiFID II will have to 

finalize any needed amendments to their 

expense review and allocation policies to 

confirm that they satisfy MiFID II as well as 

the new conditions and expectations set 

forth by the SEC and European Commission 

guidance. THFJ
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•  The research payments are for research 

services that are eligible for the safe harbor 

under Exchange Act Section 28(e);

•  The executing broker-dealer effects the 

securities transaction for purposes of 

Exchange Act Section 28(e); and

•  The executing broker-dealer is legally 

obligated by a contract with the asset 

manager to pay for research through use of 

an RPA.

European Commission Views
In a coordinated action, the European 

Commission published FAQ guidance addressing 

two concerns surrounding the application of 

MiFID II to EU asset managers and non-EU 

managers contractually required to comply 

with MiFID II unbundling rules (“Third-Country 

Delegates”) when they obtain research from 

third-country (i.e., US and other non-EU) broker-

dealers. 

The European Commission issued the following 

welcome clarifications:

•  EU managers and Third-Country Delegates 

may continue making combined payments for 

research and execution as a single commission 

to third-country broker-dealers, as long as 

the payment attributable to research can 

be identified separately. To this end, EU 

managers and Third-Country Delegates that 

operate an RPA for research payments must 

maintain a clear audit trail of payments 

to research providers and must be able to 

identify the amount spent on research with a 

particular third-country broker-dealer; and 

•  In the absence of a separate research invoice 

from a third-country broker-dealer, the EU 

manager or Third-Country Delegate should 

consult with the broker-dealer or other third 

parties with a view to determining the charge 

attributable to the research. In this case, the 

manager must also ensure that the supply 

of and charges for those benefits or services 

should not be influenced or conditioned by the 

levels of payment for execution services. 

FOOTNOTES

1.  Securities Industry and Financial Markets 
Association (Oct. 26, 2017) [SEC No-Action 
Letter].

2.  Section 202(a)(11)(C) of the Advisers Act 
generally excludes from the investment 
adviser definition any broker or dealer who 
performs investment advisory services (i.e., 
who, for compensation, engages in the 
business of advising others, either directly or 
through publications or writings, as to the 
value of securities or as to the advisability of 
investing in, purchasing, or selling securities, 
or who, for compensation and as part of 
a regular business, issues or promulgates 
analyses or reports concerning securities) and 
whose performance of such services is solely 
incidental to the conduct of his business as a 
broker or dealer and who receives no special 
compensation therefor.

3.  Investment Company Institute (Oct. 26, 
2017) [SEC No-Action Letter].

4.  Asset Management Group of the Securities 
Industry and Financial Markets Association 
(Oct. 26, 2017) [SEC No-Action Letter].

FOOTNOTES

[1]  Available here, https://www.sec.gov/litigation/complaints/2018/

comp-pr2018-190.pdf.

[2]  On July 27, 2018, Ligand was sued for $3.8 billion by investors in 

eight funds. This followed multiple class-action lawsuits, alleging 

securities fraud, filed against Ligand beginning in 2016.

[3] 15 U.S.C. § 78j(b).

[4]  17 C.F.R. § 240.10b-5(a)-(c). Rule 10b-5(a), (b) and (c) prohibits any 

act or omission resulting in fraud or deceit in connection with the 

purchase or sale of any security.

[5] 15 U.S.C. § 80b-6(4).

[6]  17 C.F.R. § 275.206(4)-8. Section 206(4) of the Advisers Act prohibits 

an investment adviser from, directly or indirectly, engaging in any 

act, practice, or course of business that is fraudulent, deceptive, or 

manipulative. Rule 206(4)-8(a)(1) prohibits an adviser to a pooled 

investment vehicle from making any untrue statement of a material 

fact or omitting to state a material fact necessary to make the 

statements made, in the light of the circumstances under which they 

were made, not misleading, to any investor or prospective investor in 

the pooled vehicle.

[7]  Investor alert available here, https://www.investor.gov/additional-

resources/news-alerts/alerts-bulletins/updated-investor-alert-

social-media-investing-0. See also SEC v. Craig, where the defendant 

manipulated the share price of two publicly traded companies by 

tweeting false and misleading information. Available here, https://

www.sec.gov/news/pressrelease/2015-254.html. See also SEC 

v. McKeown and Ryan, where the defendants used their website, 

Facebook and Twitter to pump up the stock of microcap companies 

and later profited by selling the shares of those companies. Available 

here, https://www.sec.gov/litigation/litreleases/2010/lr21580.htm.

[8]  Available here, https://www.fbo.gov/index.php?s=opportunity&

mode=form&id=cb35eb83b39b56d47aa531bd800dfcac&tab=co

re&_cview=0.

FOOTNOTES

1.  See NFA Interpretive Notice 9075: NFA Bylaw 301 and Compliance Rule 2-24: Proficiency Requirements for Swap APs; see also Swaps Proficiency Requirements FAQs.

2.  The Long Track will consist of eight modules: (i) Swap Products and Applications; (ii) Regulation of the Swaps Market; (iii) Onboarding; (iv) Transactional Disclosures; 

(v) Anti-Fraud and Ethical Practices; (vi) Trade; Execution/Clearing/Margin; (vii) Risk Management; and (viii) Supervision.

3.  The Short Track will consist of four modules: (i) Swaps Products and Applications; (ii) Regulation of the Swaps Market; (iii) Supervision; and (iv) Compliance, Anti-

Fraud, and Other Requirements.

4.  See “NFA Update: New Supervision and Cybersecurity Obligations for Private Fund Managers Registered with the National Futures Association,” SRZ Alert, Feb. 1, 

2019.


