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sset managers are impactful dealmakers 

in the M&A space and Schulte Roth & 

Zabel LLP (SRZ) is a key adviser on these 

complex deals for many of the world’s most 

active and influential private equity firms. SRZ is 

uniquely focused on the alternative investment 

management industry and the lawyers are 

renowned for their market-leading application 

to sophisticated matters. 

SRZ Partners Stuart Freedman and Richard 

Presutti serve as co-chairs of the firm’s leading 

M&A and Securities Group. The firm’s M&A 

transactions have been consistently recognized 

as “Deals of the Year” by industry rankings. 

Most recently, SRZ’s representation of Veritas 

Capital and its affiliates’ $5.7bn acquisition of 

athenahealth Inc. won “Private Equity Deal of 

the Year” at The Deal Awards 2019.

SRZ advises on a wide array of matters across 

multiple sectors. “We represent leading 

sponsors in control transactions, including 

Cerberus, Veritas, Marlin and Greenhill, the 

former private equity arm of GCP Capital,” 

commented SRZ M&A and Securities Partner 

Michael Gilligan. “We also work with debt 

funds providing acquisition finance for mid-

market deals, which can sometimes become 

distressed, debt for equity swaps. We work 

across disciplines and practices helping lenders 

to protect against downsides,” added SRZ M&A 

and Securities Partner Andrew Fadale. 

Deal time frames can range from multi-month 

to multi-year, and may be longer for private 

company deals, where there is less disclosure 

and more diligence to be done. “Unlike the UK 

Companies House system, private companies in 

the US have essentially no disclosure obligations 

besides their corporate charter, so potential 

bidders may need to carry out full and complete 

due diligence, which will include document 

reviews, and representations and warranties,” 

says Gilligan. “This takes longer but is still 

quicker than it was some years ago, because 

there is so much capital in credit and private 

equity funds. So even private processes can 

become hypercompetitive in a very short space 

of time,” elaborates Fadale. 

Recent SRZ deals include the firm representing 

Cerberus Capital Management LP in a definitive 

agreement to acquire businesses of Closure 

Systems International from Reynolds Group 

Holdings Limited. SRZ lawyers also advised 

Keane Group Inc. on its combination with 

C&J Energy Services in an all-stock merger of 

equals. The merger results in an enterprise 

with approximately $4.2bn in net revenue. 

In addition, SRZ represented: Veritas Capital 

and Guidehouse in the acquisition of Navigant 

Consulting Inc. in a transaction valued at 

approximately $1.1bn; Marlin Equity Partners 

and its portfolio company Tangoe, in the 

acquisition of MOBI Wireless Management LLC; 

and Transfast and GCP Capital Partners in the 

acquisition of Transfast by Mastercard, among 

many other high stakes deals. 

Distressed investing
German banks have faced chronic problems for 

over a decade and generally trade at a fraction 

of book value. Banks in other countries can be 

valued at a multiple of book value. Yet leading 

distressed investors have been bold enough to 

take stakes in several German banks, including a 

groundbreaking deal on which SRZ advised: the 

first full-privatisation of a German state-owned 

bank (a “Landesbank”). Fadale commented, 

“Because of potential control issues arising 

under German and European banking rules, 

our client looked to Schulte as well as German 

counsel to make sure that the deal was 

structured in a manner consistent with the asset 

manager’s institutional policies and goals.” SRZ 

also advised an asset manager on acquiring a 

€4bn property portfolio from a bank in Spain, 

which was structured as a joint venture with 

the bank retaining 20% ownership. 

Coal is controversial with some institutional 

investors no longer investing in it, but it is 

thermal coal, used for power generation, that 

has generally been blacklisted. Metallurgical 

coal, used for smelting steel, has generally 

not been excluded, and many institutional 

investors can invest in both types of coal. 

There have been at least eight bankruptcies 

of both thermal and metallurgical coal 

producers over the past two years in the 

United States. Liabilities associated with shut 

mines can force otherwise profitable firms into 

bankruptcy. A number of consolidators have a 

business model based on acquiring distressed 

mines, sometimes for no consideration 

besides assuming liabilities; yet the liabilities 

have sometimes contributed to additional 

bankruptcies. 

SRZ has advised Murray Energy on its 

opportunistic purchases, including as a buyer 

in the Chapter 11 case of Armstrong Energy Inc. 

Part of a restructuring plan, the acquisition led 

to the formation of a new company producing 

low-chlorine, high-sulphur thermal coal. 

Murray Energy also participated in the Mission 

Coal Company LLC’s Chapter 11 bankruptcy 

auction of the Mission assets: Mission Coal 

Company’s Oak Grove, Seminole Alabama 

and Maple Eagle metallurgical coal mining 

complexes. “As owners of coal assets focus on 

capital structure and use our well-developed 

and complex bankruptcy code to shed debt, 

there will continue to be opportunities for 

buyers of these restructured coal assets. 

Prospective buyers must take into account the 

treatment of mine reclamation liabilities, which 

must be secured before assets can exit the 

bankruptcy process. Coal operators understand 

that well. Once assets are freed up for sale, 

creditors can be repaid,” says Fadale.
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US corporate law and the political 
environment
Most US deals are structured under 

Delaware law, which is flexible enough to 

allow for corporate activity, restructuring 

and rejuvenation. “Delaware has the most 

well-developed corporate laws, corporate 

governance and case laws on mergers and 

takeovers,” says Gilligan.

Could a Democratic president make radical 

changes to US corporate law in the manner 

that the UK Labour Party proposes for UK 

corporate law? Presidential candidate Joe 

Biden represents Delaware in the Senate and 

is not thought to have big plans to shake up 

corporate law; Delaware’s economy and state 

coffers benefit from it being the leading US 

corporate domicile. But even Elizabeth Warren 

might find her room for maneuver is rather 

restricted. “True corporate law is almost 

exclusively state law reserved to the 50 states, 

so there is less that a new administration 

could do as fiduciary duty is a matter of state 

law,” says Gilligan. Warren’s 2018 bill – the 

Accountable Capitalism Act – to federalise 

corporate charters for companies with over 

$1bn of revenue is viewed as unlikely to pass 

even if she became president. “The executive 

is not all powerful, and would need support 

from the Senate and Congress,” says Gilligan. 

“They could change more for public companies 

listed on a national securities exchange where 

the SEC regulation is at federal level across 

the whole US. But SEC rules are more about 

disclosures such as CEO pay, and substance 

comes from state law,” he adds. 

There is one area where the Democrats could 

introduce change, however. “Democrats 

may consider tightening up antitrust rules, 

regardless of the nominee,” says Gilligan. Of 

course, many cross-border merger deals already 

face heightened uncertainty for another 

reason: the expanded scope of CFIUS rules, 

and the President’s interpretation of them, 

another thorny matter on which SRZ lawyers 

provide advice. Needless to say, the M&A 

landscape will be impacted by the political and 

regulatory environment and 2020 should bring 

opportunities as well as challenges for these 

dealmakers. THFJ
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aggregate client orders while accommodating 

differing arrangements regarding the payment 

for research that will be required under MiFID 

II. After MiFID II goes into effect, some clients 

within a given aggregated order may pay 

total transaction costs that include the cost 

of execution as well as research services, 

while other clients may pay different amounts 

in connection with the same order (i.e., for 

execution only) because of varying research 

arrangements or because the investment adviser 

elected to pay part or all of the research expenses 

for such clients with its own funds. 

This no-action letter allows investment advisers 

to continue to aggregate client orders while 

accommodating differing research payment 

arrangements, provided that:

•  The investment adviser implements procedures 

designed to prevent any account from 

being systematically disadvantaged by the 

aggregation of orders; and 

•  Each client in an aggregated order will continue 

to pay/receive the same average price for the 

purchase or sale of the underlying security and 

will pay the same amount for execution.

Division of Trading and Markets No-
Action Relief
The third no-action letter4 allows an investment 

adviser that pays for research through an RPA to 

continue to rely on the safe harbor provided by 

Exchange Act Section 28(e) when the investment 

adviser makes payments for research to an 

executing broker out of client assets — alongside 

payments to the executing broker for execution 

— with the research payments credited to an RPA 

administered either by the executing broker or 

a third-party administrator. This no-action relief, 

however, will only apply if the following four 

conditions are satisfied:

•  The asset manager makes payments to the 

executing broker-dealer out of client assets for 

research alongside payments through an RPA to 

that executing broker-dealer for execution;

Implications
While the steps taken by the SEC no doubt 

temporarily reduce the burden on US broker-

dealers and asset managers of complying 

with MiFID II, preserve investor access 

to research, and accommodate the EU’s 

changes without materially altering the US 

regulatory approach, it remains to be seen 

whether this interim approach to addressing 

conflicting US and EU requirements will be 

viable in the long run. 

In addition, investment advisers subject 

to SEC regulations that will be directly or 

indirectly covered by MiFID II will have to 

finalize any needed amendments to their 

expense review and allocation policies to 

confirm that they satisfy MiFID II as well as 

the new conditions and expectations set 

forth by the SEC and European Commission 

guidance. THFJ
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•  The research payments are for research 

services that are eligible for the safe harbor 

under Exchange Act Section 28(e);

•  The executing broker-dealer effects the 

securities transaction for purposes of 

Exchange Act Section 28(e); and

•  The executing broker-dealer is legally 

obligated by a contract with the asset 

manager to pay for research through use of 

an RPA.

European Commission Views
In a coordinated action, the European 

Commission published FAQ guidance addressing 

two concerns surrounding the application of 

MiFID II to EU asset managers and non-EU 

managers contractually required to comply 

with MiFID II unbundling rules (“Third-Country 

Delegates”) when they obtain research from 

third-country (i.e., US and other non-EU) broker-

dealers. 

The European Commission issued the following 

welcome clarifications:

•  EU managers and Third-Country Delegates 

may continue making combined payments for 

research and execution as a single commission 

to third-country broker-dealers, as long as 

the payment attributable to research can 

be identified separately. To this end, EU 

managers and Third-Country Delegates that 

operate an RPA for research payments must 

maintain a clear audit trail of payments 

to research providers and must be able to 

identify the amount spent on research with a 

particular third-country broker-dealer; and 

•  In the absence of a separate research invoice 

from a third-country broker-dealer, the EU 

manager or Third-Country Delegate should 

consult with the broker-dealer or other third 

parties with a view to determining the charge 

attributable to the research. In this case, the 

manager must also ensure that the supply 

of and charges for those benefits or services 

should not be influenced or conditioned by the 

levels of payment for execution services. 

FOOTNOTES

1.  Securities Industry and Financial Markets 
Association (Oct. 26, 2017) [SEC No-Action 
Letter].

2.  Section 202(a)(11)(C) of the Advisers Act 
generally excludes from the investment 
adviser definition any broker or dealer who 
performs investment advisory services (i.e., 
who, for compensation, engages in the 
business of advising others, either directly or 
through publications or writings, as to the 
value of securities or as to the advisability of 
investing in, purchasing, or selling securities, 
or who, for compensation and as part of 
a regular business, issues or promulgates 
analyses or reports concerning securities) and 
whose performance of such services is solely 
incidental to the conduct of his business as a 
broker or dealer and who receives no special 
compensation therefor.

3.  Investment Company Institute (Oct. 26, 
2017) [SEC No-Action Letter].

4.  Asset Management Group of the Securities 
Industry and Financial Markets Association 
(Oct. 26, 2017) [SEC No-Action Letter].

FOOTNOTES

[1]  Available here, https://www.sec.gov/litigation/complaints/2018/

comp-pr2018-190.pdf.

[2]  On July 27, 2018, Ligand was sued for $3.8 billion by investors in 

eight funds. This followed multiple class-action lawsuits, alleging 

securities fraud, filed against Ligand beginning in 2016.

[3] 15 U.S.C. § 78j(b).

[4]  17 C.F.R. § 240.10b-5(a)-(c). Rule 10b-5(a), (b) and (c) prohibits any 

act or omission resulting in fraud or deceit in connection with the 

purchase or sale of any security.

[5] 15 U.S.C. § 80b-6(4).

[6]  17 C.F.R. § 275.206(4)-8. Section 206(4) of the Advisers Act prohibits 

an investment adviser from, directly or indirectly, engaging in any 

act, practice, or course of business that is fraudulent, deceptive, or 

manipulative. Rule 206(4)-8(a)(1) prohibits an adviser to a pooled 

investment vehicle from making any untrue statement of a material 

fact or omitting to state a material fact necessary to make the 

statements made, in the light of the circumstances under which they 

were made, not misleading, to any investor or prospective investor in 

the pooled vehicle.

[7]  Investor alert available here, https://www.investor.gov/additional-

resources/news-alerts/alerts-bulletins/updated-investor-alert-

social-media-investing-0. See also SEC v. Craig, where the defendant 

manipulated the share price of two publicly traded companies by 

tweeting false and misleading information. Available here, https://

www.sec.gov/news/pressrelease/2015-254.html. See also SEC 

v. McKeown and Ryan, where the defendants used their website, 

Facebook and Twitter to pump up the stock of microcap companies 

and later profited by selling the shares of those companies. Available 

here, https://www.sec.gov/litigation/litreleases/2010/lr21580.htm.

[8]  Available here, https://www.fbo.gov/index.php?s=opportunity&

mode=form&id=cb35eb83b39b56d47aa531bd800dfcac&tab=co

re&_cview=0.


