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Expert Analysis

California Courts May Not Apply
New York Choice of Law Clauses

hoice of law clauses in

insurance policies are

generally included in

order to give the con-

tracting parties certainty
as to what state law will govern dis-
putes under the policy. States that
apply the principles of §187 of the
Restatement (Second) of Conflict of
Laws may interfere with this goal.
Under §187, a choice of law clause
will not govern where (1) the chosen
state’s law conflicts with a funda-
mental policy of the forum state;
and (2) the forum state has a mate-
rially greater interest in resolving
the issue in dispute than the chosen
state. Restatement (Second) Con-
flict of Laws §187 (1971).

In Pitzer College v. Indian Har-
bor Insurance Co., 8 Cal.5th 93 (CA
2019), the Supreme Court of Califor-
nia, responding to questions certi-
fied by the U.S. District Court for the
Ninth Circuit, held that California’s
notice-prejudice rule is a fundamen-
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tal policy of the state. The Supreme
Court did not decide whether Cali-
fornia had a materially greater inter-
est than New York in resolving the
issue in dispute, returning the case
to the Ninth Circuit for that determi-
nation. Nevertheless, the Supreme
Court’s decision provides Califor-
nia courts with a basis to refuse
to apply choice of law clauses in
insurance policies where the law
of the chosen state conflicts with
California law. While the issue pre-
sented in Pitzer College involved
late notice, the ruling could apply
more broadly depending on Cali-
fornia courts’ views of what consti-
tutes a fundamental public policy
and what constitutes a materially
greater interest.

‘Pitzer College v. Indian Harbor
Insurance Co.’ In Pitzer College, the

insured college sought coverage
from Indian Harbor under a pollu-
tion insurance policy for the costs
of performing on-site soil remedia-
tion to address lead contaminated
soils. The insured had first discov-
ered darkened soils on campus in
January 2011 at the site where a new
dormitory was under construction.
The college was under pressure to
complete the dormitory prior to

The Supreme Court’s decision
provides California courts with a
basis to refuse to apply choice of
law clauses in insurance policies
where the law of the chosen
state conflicts with California
law.

the start of the 2012 school year.
The environmental consultants that
Pitzer conferred with recommended
on-site remediation through the use
of a transportable treatment unit.
Remediation work commenced in
March 2011 and was completed
about a month later at a total cost of
approximately two million dollars.



Netw Vork Lato Tonrnal

FRIDAY, NOVEMBER 29, 2019

The Indian Harbor policy provided
coverage for “legal and remediation
expenses resulting from pollution
conditions discovered during the
policy period from July 23, 2010 to
July 23, 2011.” The policy required
the insured to provide notice “as
soon as practicable” as a condition
precedent to coverage. Specifically,
the policy condition provided that,
“in the event ... any POLLUTION
CONDITION is first discovered by
the INSURED that results in LOSS
or REMEDIATION EXPENSE ...
THE INSURED shall provide to the
Company, whether orally or in writ-
ing, notice of the particulars with
respect to the time, place and cir-
cumstances thereof ... In the event
of oral notice, the INSURED agrees
to furnish to the Company a writ-
ten report as soon as practicable.”
Pitzer College, 8 Cal.5th at 98-99.

In addition, the policy contained
a consent provision requiring the
insured, except in an emergency,
to obtain Indian Harbor’s written
consent prior to incurring expens-
es, making payments or commenc-
ing remediation due to a pollution
condition.

The policy also contained a choice
of law clause providing that New
Y ork law would govern all matters
arising under the policy. More spe-
cifically, the choice of law clause
provided that “[a]ll matters aris-
ing hereunder including questions
related to validity interpretation,
performance and enforcement of

this Policy shall be determined in
accordance with the law and prac-
tice of the State of New York (not-
withstanding New York’s conflicts
of law rules).” Id.

Pitzer did not obtain Indian Har-
bor’s consent prior to commenc-
ing remediation operations. In fact,
it did not notify Indian Harbor of
the remediation until July 2011,
approximately three months after
remediation was completed and six
months after the darkened soil was
first identified.

While parties have good reason
to seek to achieve some level

of certainty through the use of
choice of law clauses in insur-
ance policies, the 'Pitzer College’
decision serves notice that Cali-
fornia courts may disrupt such
efforts.

Consequently, when presented
with the claim, Indian Harbor denied
coverage on the grounds that Pitzer
had failed to provide notice as soon
as practicable as required by the
notice condition. Indian Harbor
further denied coverage on the
grounds that Pitzer had failed to
obtain consent prior to commenc-
ing the remediation process.

The Ninth Circuit Certifies the
Question. Pitzer College filed suit
against Indian Harbor in the Los
Angeles County Superior Court
and Indian Harbor removed the
case to federal court on the basis

of diversity jurisdiction. The Dis-
trict Court granted Indian Harbor’s
motion for summary judgment,
enforcing the choice of law clause.
The District Court held that Pitzer
had failed to provide timely notice
and, under New York law, because
the insurance policies were issued
and delivered outside of New York,
Indian Harbor was not required to
demonstrate prejudice in order
to deny coverage on late notice
grounds. The District Court also
held that Pitzer had violated the
consent provisions of the policy.
Pitzer College v. Indian Harbor Insur-
ance Co., 2014 WL 12558276 (C.D.
CA May 22, 2014).

On Pitzer College’s appeal, the
U.S. Court of Appeals for the Ninth
Circuit certified two questions to
the Supreme Court of California. The
Ninth Circuit explained: “Resolution
of this appeal turns on whether
California’s notice-prejudice rule
is a fundamental public policy
for the purpose of choice-of-law
analysis. If the California Supreme
Court determines that the notice-
prejudice rule is fundamental, the
appeal then turns on whether, in a
first party policy like Pitzer’s, a con-
sent provision operates as a notice
requirement subject to the notice-
prejudice rule.” 8 Cal.5th at 100.

The California Supreme Court
Finds That the Notice Prejudice
Is a Fundamental Public Policy.
The California Supreme Court first
looked to §187 of the Restatement
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(Second) of Conflicts of Law to
address the choice of law issue.
According to the Supreme Court,
in order to avoid the application of
New York law, Pitzer had to demon-
strate that New York law is contrary
to a fundamental California public
policy and that California has a mate-
rially greater interest in determining
the issue than New York.

It is undisputed that California and
New York laws are contrary with
respect to the late notice issue. If
California law governed, the notice-
prejudice rule would be applicable
and Indian Harbor would have to
demonstrate that it was prejudiced
by the insured’s late notice in order
to deny coverage on those grounds.
In contrast, while New York has
adopted the notice prejudice rule
in some circumstances, the rule
was not applicable here because
the policies were issued and deliv-
ered outside of New York.

The Supreme Court held that the
notice-prejudice rule is a fundamen-
tal public policy of California. The
Court explained that a rule can be
determined to be a fundamental
public policy when (1) the rule can-
not be waived; (2) it protects against
otherwise inequitable results; and
(3) the rule promotes the public
interest. Id. at 103-104. The court
found that the notice-prejudice rule
meets all three factors. The rule
cannot be contractually waived,
it protects insureds from inequi-
table results generated by uneven

bargaining power and it promotes
the public interest by preventing
the public from bearing costs that
would otherwise be covered under
an insurance policy but for a techni-
cal basis for forfeiture.

Having found that the notice-prej-
udice rule is a fundamental public
policy of California, the Supreme
Court did not decide whether
California also had a materially
greater interest than New York in
determining the coverage issue.
Instead, because that was not one
of the certified questions, the court
left that issue for the Ninth Circuit
to address.

Turning to the second certified
question, the Supreme Court deter-
mined that California’s notice preju-
dice rule applies to a consent provi-
sion in a first-party policy but not in
a third-party policy (at least where
the insurer has a duty to defend obli-
gation). The court returned the case
to the Ninth Circuit to determine
whether the Indian Harbor policy
should be considered a first-party
or third-party policy for purposes
of the consent issue. Id. at 105.

Following the Supreme Court
decision, the Ninth Circuit remand-
ed the case to the District Court to
address the open issues concerning
whether California has a materially
greater interest than New York in
resolving the dispute and whether
the Indian Harbor policy should be
considered a first-party or third-
party policy. The Ninth Circuit

noted that, if California law governs
the dispute, and if the Indian Har-
bor policy is deemed a first-party
policy, then the District Court will
also need to address whether Indi-
an Harbor suffered prejudice as a
result of the Pitzer College’s late
notice and failure to obtain consent
prior to performing the remedia-
tion. Pitzer College v. Indian Harbor
Insurance Co., 779 Fed.Appx. 495
(9th Cir. 2019).

Looking Forward. In many insur-
ance cases, a decision as to which
state law governs can effectively
resolve the case. State laws can
differ over such key issues as late
notice, insurability of punitive dam-
ages, interpretation of the pollution
exclusion, allocation of loss for con-
tinuous injury or property damage,
number of occurrences, as well as
on many other issues. Consequent-
ly, while parties have good reason
to seek to achieve some level of cer-
tainty through the use of choice of
law clauses in insurance policies,
the Pitzer College decision serves
notice that California courts may
disrupt such efforts.
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