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Please note that subsequent to the roundtable 

summarized below, the CFTC’s Division of Swap 

Dealer and Intermediary Oversight announced 

that the Thematic Review initiative would 

commence in 2021, instead of 2020. 

n Oct. 30, 2019, Joshua B. Sterling, 

Director of the U.S. Commodity Futures 

Trading Commission’s (CFTC) Division of 

Swap Dealer and Intermediary Oversight (DSIO), 

and Regina Thoele, Senior Vice President, 

Compliance, of the National Futures Association 

spoke at a seminar hosted by the Alternative 

Investment Management Association (AIMA) 

and Schulte Roth & Zabel LLP (SRZ) on the CFTC’s 

new “Thematic Review” initiative. The text 

below reflects excerpts from that seminar and 

the full text of Director Sterling’s remarks can 

be found at https://www.cftc.gov/PressRoom/

SpeechesTestimony/opasterling4. 

Brian T. Daly (BTD): Director Sterling, can 

you share with us some of the changes at DSIO?

Joshua B. Sterling (JS): For the first time 

in the CFTC’s nearly 45 year history, we have a 

clear vision statement: to be the global standard 

for sound derivatives regulation. As the 

Chairman has indicated, to promote and achieve 

sound regulation, we need to use the right 

tools, at the right time, for the right reason.

To understand when and how best to use 

those tools, we need to have a comprehensive 

understanding of the markets that we oversee, 

as well as the activity of our registrants in those 

markets. Whenever we have the potential for 

blind spots in our oversight, there is a risk that 

we will fail to provide for sound regulation.

Here is the issue, simply stated: DSIO has not 

itself conducted direct reviews of CPOs and swap 

dealers, yet we are the registrant oversight 

division of the federal regulator for the 

derivatives markets. Through targeted thematic 

reviews, we hope to both mitigate the potential 

for blind spots in our oversight and enhance our 

engagement with registrants. The reviews will 

support our efforts to take a principles-based 

approach to registrant oversight when possible. 

To articulate clear principles, after all, we first 

need to have a better handle on how CFTC rules 

affect our registrants. 

BTD: Could you tell us about these “thematic 

reviews” and what asset managers can expect?

JS: What is a thematic review? It is simply a 

targeted look into specific areas of interest to 

my Division. Each area of interest relates to 

potential rules and rule amendments that the 

Division is interested in evaluating. Thematic 

reviews can be distinguished from other types of 

examinations in the following respects: 

First, they are targeted. Our teams will focus on 

just a few issues that the Division may consider 

recommending to the Commission for potential 

action in the coming months. They are not “all 

areas” reviews of firms, nor are they “event 

driven” sweeps at this point. 

Second, they are informational. We are looking 

to gather information from individual firms, 

assess that information on an individual basis, 

and compare our assessments across firms to 

identify potential better ways of doing things. 

While this process will involve assessing what 

we find, we will not be issuing deficiency letters. 

We would expect to publish an examination 

manual that would give firms an understanding 

of our process before doing so.

Third, they are educational. We intend to take 

what we’ve learned from our assessment 

and share our findings on potential areas of 

improvement in a general report of review. 

That report will explain our scope, describe the 

general nature of the types of firms selected, 

and compare and contrast the different ways 

firms tackle the issues involved. If we spot 

potential better ways of doing things, we’ll flag 

them for registrants.

Finally, they are confidential, much like other 

types of reviews and examinations to which 

your firms have been subject.

Suzan Rose (SR): Regina, what do thematic 

reviews mean for the NFA’s examination 

program?

Regina Thoele (RT): The thematic reviews 

will not impact NFA’s examination program. We 

will continue to select CPOs for examination 

that appear to pose the highest risk of 

noncompliance with regulatory requirements. 

In selecting firms to examine, we first perform 

a quantitative review using our risk models that 

are based on predictive analytics and which 

are designed to identify the firms that pose the 

highest risk of noncompliance with regulatory 

requirements. We then overlay those results 
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with a qualitative review to ensure that final 

examination decisions are made by a human. 

When we examine a firm, we also examine the 

areas at that firm that appear to be areas where 

there is the highest risk of noncompliance. 

We also focus on ensuring that the firms have 

adequate controls in place. We will, of course, 

try to coordinate with DSIO to avoid firms being 

reviewed by NFA and DSIO at one time. 

BTD: Will the CFTC be duplicating or replacing 

NFA examinations?

JS: No. The thematic reviews will have more 

focused and tailored scopes than the broader 

compliance examinations that NFA undertakes, 

which are important in their own right and vital 

to the successful oversight of all registrants. 

The thematic reviews are looking at key issues 

across firms for the purpose of providing 

general guidance and informing potential future 

rulemakings.

SR: We have members who are uncomfortable 

with the irregularity of the NFA examinations. Is 

there a desire to move to a more regular cycle?

RT: NFA does not plan on moving to an 

examination program that uses a cycle to 

choose firms for examination. We have been 

using our risk model approach for some time, 

which we believe is a better approach than a 

regular cycle because it allows us to focus on 

those firms that appear to pose the highest risk 

of noncompliance with regulatory requirements. 

This risk modeling approach also means that 

some firms will be examined more frequently 

than others. For example, if as a result of an 

examination, we identify a lack of controls at a 

firm or we take a disciplinary action against a 

firm, the risk models will likely identify the firm 

as a higher risk firm, and that firm will again be 

identified for an examination. There have been 

instances where we examine a firm two years 

in a row.

SR: Are you really just going out to look for 

matters to refer to the Division of Enforcement?

JS: No, we are not. Nor will the Division of 

Enforcement participate in the review teams. 

That said, DSIO communicates regularly with 

Enforcement, as do other policy-making Divisions, 

as part of the Commission’s ongoing work.

In addition, under our Guidance Program, we 

are developing processes for registrant oversight 

that will enable us to retain the ability — within 

clearly established parameters — to determine 

that particular indications of noncompliance 

do not warrant referral to Enforcement based 

on the available facts and circumstances. 

We expect to discuss those decisions with 

Enforcement periodically, so that we can 

confirm that our assessments are consistent 

with the separate roles of DSIO, as an overseer 

of registrants, and Enforcement, as the enforcer 

of the Commission’s requirements.

Having said all this, my Division retains 

complete flexibility in setting course and 

changing tack as the circumstances of any 

specific review or multiple reviews dictate.

BTD: For an NFA exam, tools such as self-exam 

checklists help our clients prepare. What is 

changing on your side and what else are you 

doing to help registrants get ready?

RT: Self-exam checklists, like you said, are a 

good thing. When we conduct our examinations, 

it is key to have the right documents and 

the right people readily available. These 

examinations will go much quicker if these are 

in place. We also try to be reasonable. If the CCO 

is going to be out for the exam when we call, 

we will try to work around your schedule. Of 

course, we will also see who is covering for the 

CCO when the CCO is out, but we will work with 

the firm.

SR: What makes a registrant prime to be 

selected for thematic review?

JS: We will attempt to select firms for the review 

process that are likely to have a significant 

impact on the derivatives markets. Certainly, 

the size of the firm and the relative amount 

of its derivatives trading will be important 

considerations for us at this stage. This approach 

makes intuitive sense to us, as we consider 

the fact that the CFTC is principally a market 

regulator. We should consider the potential 

market impact of registrant-focused rules in 

assessing how firms operate and whether those 

rules should be revised in any way. THFJ
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aggregate client orders while accommodating 

differing arrangements regarding the payment 

for research that will be required under MiFID 

II. After MiFID II goes into effect, some clients 

within a given aggregated order may pay 

total transaction costs that include the cost 

of execution as well as research services, 

while other clients may pay different amounts 

in connection with the same order (i.e., for 

execution only) because of varying research 

arrangements or because the investment adviser 

elected to pay part or all of the research expenses 

for such clients with its own funds. 

This no-action letter allows investment advisers 

to continue to aggregate client orders while 

accommodating differing research payment 

arrangements, provided that:

•  The investment adviser implements procedures 

designed to prevent any account from 

being systematically disadvantaged by the 

aggregation of orders; and 

•  Each client in an aggregated order will continue 

to pay/receive the same average price for the 

purchase or sale of the underlying security and 

will pay the same amount for execution.

Division of Trading and Markets No-
Action Relief
The third no-action letter4 allows an investment 

adviser that pays for research through an RPA to 

continue to rely on the safe harbor provided by 

Exchange Act Section 28(e) when the investment 

adviser makes payments for research to an 

executing broker out of client assets — alongside 

payments to the executing broker for execution 

— with the research payments credited to an RPA 

administered either by the executing broker or 

a third-party administrator. This no-action relief, 

however, will only apply if the following four 

conditions are satisfied:

•  The asset manager makes payments to the 

executing broker-dealer out of client assets for 

research alongside payments through an RPA to 

that executing broker-dealer for execution;

Implications
While the steps taken by the SEC no doubt 

temporarily reduce the burden on US broker-

dealers and asset managers of complying 

with MiFID II, preserve investor access 

to research, and accommodate the EU’s 

changes without materially altering the US 

regulatory approach, it remains to be seen 

whether this interim approach to addressing 

conflicting US and EU requirements will be 

viable in the long run. 

In addition, investment advisers subject 

to SEC regulations that will be directly or 

indirectly covered by MiFID II will have to 

finalize any needed amendments to their 

expense review and allocation policies to 

confirm that they satisfy MiFID II as well as 

the new conditions and expectations set 

forth by the SEC and European Commission 

guidance. THFJ

October 2017

•  The research payments are for research 

services that are eligible for the safe harbor 

under Exchange Act Section 28(e);

•  The executing broker-dealer effects the 

securities transaction for purposes of 

Exchange Act Section 28(e); and

•  The executing broker-dealer is legally 

obligated by a contract with the asset 

manager to pay for research through use of 

an RPA.

European Commission Views
In a coordinated action, the European 

Commission published FAQ guidance addressing 

two concerns surrounding the application of 

MiFID II to EU asset managers and non-EU 

managers contractually required to comply 

with MiFID II unbundling rules (“Third-Country 

Delegates”) when they obtain research from 

third-country (i.e., US and other non-EU) broker-

dealers. 

The European Commission issued the following 

welcome clarifications:

•  EU managers and Third-Country Delegates 

may continue making combined payments for 

research and execution as a single commission 

to third-country broker-dealers, as long as 

the payment attributable to research can 

be identified separately. To this end, EU 

managers and Third-Country Delegates that 

operate an RPA for research payments must 

maintain a clear audit trail of payments 

to research providers and must be able to 

identify the amount spent on research with a 

particular third-country broker-dealer; and 

•  In the absence of a separate research invoice 

from a third-country broker-dealer, the EU 

manager or Third-Country Delegate should 

consult with the broker-dealer or other third 

parties with a view to determining the charge 

attributable to the research. In this case, the 

manager must also ensure that the supply 

of and charges for those benefits or services 

should not be influenced or conditioned by the 

levels of payment for execution services. 

FOOTNOTES

1.  Securities Industry and Financial Markets 
Association (Oct. 26, 2017) [SEC No-Action 
Letter].

2.  Section 202(a)(11)(C) of the Advisers Act 
generally excludes from the investment 
adviser definition any broker or dealer who 
performs investment advisory services (i.e., 
who, for compensation, engages in the 
business of advising others, either directly or 
through publications or writings, as to the 
value of securities or as to the advisability of 
investing in, purchasing, or selling securities, 
or who, for compensation and as part of 
a regular business, issues or promulgates 
analyses or reports concerning securities) and 
whose performance of such services is solely 
incidental to the conduct of his business as a 
broker or dealer and who receives no special 
compensation therefor.

3.  Investment Company Institute (Oct. 26, 
2017) [SEC No-Action Letter].

4.  Asset Management Group of the Securities 
Industry and Financial Markets Association 
(Oct. 26, 2017) [SEC No-Action Letter].

FOOTNOTES

[1]  Available here, https://www.sec.gov/litigation/complaints/2018/

comp-pr2018-190.pdf.

[2]  On July 27, 2018, Ligand was sued for $3.8 billion by investors in 

eight funds. This followed multiple class-action lawsuits, alleging 

securities fraud, filed against Ligand beginning in 2016.

[3] 15 U.S.C. § 78j(b).

[4]  17 C.F.R. § 240.10b-5(a)-(c). Rule 10b-5(a), (b) and (c) prohibits any 

act or omission resulting in fraud or deceit in connection with the 

purchase or sale of any security.

[5] 15 U.S.C. § 80b-6(4).

[6]  17 C.F.R. § 275.206(4)-8. Section 206(4) of the Advisers Act prohibits 

an investment adviser from, directly or indirectly, engaging in any 

act, practice, or course of business that is fraudulent, deceptive, or 

manipulative. Rule 206(4)-8(a)(1) prohibits an adviser to a pooled 

investment vehicle from making any untrue statement of a material 

fact or omitting to state a material fact necessary to make the 

statements made, in the light of the circumstances under which they 

were made, not misleading, to any investor or prospective investor in 

the pooled vehicle.

[7]  Investor alert available here, https://www.investor.gov/additional-

resources/news-alerts/alerts-bulletins/updated-investor-alert-

social-media-investing-0. See also SEC v. Craig, where the defendant 

manipulated the share price of two publicly traded companies by 

tweeting false and misleading information. Available here, https://

www.sec.gov/news/pressrelease/2015-254.html. See also SEC 

v. McKeown and Ryan, where the defendants used their website, 

Facebook and Twitter to pump up the stock of microcap companies 

and later profited by selling the shares of those companies. Available 

here, https://www.sec.gov/litigation/litreleases/2010/lr21580.htm.

[8]  Available here, https://www.fbo.gov/index.php?s=opportunity&

mode=form&id=cb35eb83b39b56d47aa531bd800dfcac&tab=co

re&_cview=0.


