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n Oct. 15, 2020, the Commodity
Futures Trading Commission
(“CFTC”) adopted a “Final Rule”1
on a new position limits regime
that covers 25 physical commodity
futures contracts, as well as certain connected
contracts.
The Final Rule will result in a combination
of near- and longer-term trading compliance
obligations for private fund managers, including
the following:
• By Jan. 1, 2022, the list of futures contracts
that are subject to position limits under
federal law will expand from nine agricultural
commodity contracts to 25 agricultural,
metals and energy commodity “core
referenced” contracts;
• By Jan. 1, 2023, swaps with economically
equivalent characteristics to the 25 core
referenced contracts will become subject to
the CFTC’s limits; and
• By Jan. 1, 2023, several changes to the “bona
fide hedge” and the “spread transaction”
position limit exemptions will come into
effect, and a limited “financial distress”
exemption will be available in potential
default or bankruptcy situations.
Due to the phased-in compliance for
“economically equivalent swaps” accounting,
and because current exchange-level position
limits on the core referenced contracts are
at least as restrictive as the new federal
requirements, the Final Rule may have
a negligible short-term impact on many
managers’ trading processes. However,
managers should note that the number of
contracts subject to position limits that, if
violated, would cause a private fund manager to
violate federal law (as opposed to an exchange
rule) will basically triple in fourteen months.
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The longer-term impacts of the Final Rule, and
the knock-on impact that the Final Rule will
have on the subsidiary position limits regimes
maintained and enforced by the futures
exchanges (e.g., CME Group and ICE Futures
US) and other futures and swaps marketplaces,
will affect nearly all managers of private funds
and commodity trading advisers. In particular,
the addition of economically equivalent swaps
may necessitate an industry-wide investment
in systems and technology that should be
assessed sooner rather than later. Therefore,
all managers that trade in futures and CFTCjurisdiction swaps should promptly consider
the CFTC’s new rules and their implications.

New position limits
Trading in futures contracts has long been
subject to positon limits (i.e., an absolute
cap on the number of futures contracts that a
given fund can hold, irrespective of the size of
the fund). The position limits regime, however,
has historically been a fractured one, with a
small number of position limits at the federal
level, a large number of limits being imposed
by the exchanges themselves (that extend
only to contracts on that exchange), and only
limited controls on commodity-linked swaps.

• F utures contracts and option on futures
contracts directly or indirectly linked to a
core referenced futures contract (“associated
contracts”); and
• “ Economically equivalent swaps” linked to one
of the 25 core referenced contracts.
The CFTC’s Final Rule specifies limits for the
nine legacy positions for the spot month (i.e.,
the futures contract that is, as of any date of
determination, the next contract that is due
to be delivered; note that a “spot month”
can be longer than one calendar month) and
for longer-dated legacy contracts. While only
spot month limits are provided for the 16
new core referenced contracts, the Final Rule
requires exchanges to establish “exchangeset” position limits or position accountability
levels in the non-spot months for the 16 nonlegacy core referenced futures contracts and
any “associated” contracts (but, again, such
limits were effectively already implemented by
exchanges on a voluntary basis in response to
the CFTC’s previous proposals for amendments
to the position limits rules).
Compliance with the position limits for the new
non-legacy contracts (and by extension their
associated contracts) is required by Jan. 1, 2022.

The CFTC has sought to address this situation
and to implement a broader-position
limit regime for some time. The Final Rule
represents the culmination of a decade-long
rulemaking process, the Final Rule imposes
new trading limits that cover:

Associated Contracts. The position limits
applicable to each of the core referenced
contracts also apply to any “associated
contract,” i.e., a contract that (with certain
exceptions) is:

• 2 5 core referenced futures contracts,
listed below, that consist of nine “legacy”
agricultural contacts (i.e., that were
a lready subject to federal position limits)
and 16 new “non-legacy” contracts (i.e.,
that were not previously covered by federal
position limits);

• “ Directly or indirectly linked to the price of a
core referenced futures contract”; or
• “ Directly or indirectly linked to the price of the
same commodity underlying the applicable
core referenced futures contract, for delivery
at the same location as specified in that core
referenced futures contract.”

December 2020

Legacy Agricultural
(federal position limit levels
during and outside the spot
month)

Non-Legacy Agricultural
(federal position limit
levels only during the spot
month; exchange-set limits
otherwise apply)

Metals
(federal position limit
levels only during the spot
month; exchange-set limits
otherwise apply)

Energy
(federal position limit
levels only during the spot
month; exchange-set limits
otherwise apply)

CBOT Corn (C)

CBOT Rough Rice (RR)

COMEX Gold (GC)

NYMEX Henry Hub Natural
Gas (NG)

CBOT Oats (O)

ICE Cocoa (CC)

COMEX Silver (SI)

NYMEX Light Sweet Crude
Oil (CL)

CBOT Soybeans (S)

ICE Coffee C (KC)

COMEX Copper (HG)

NYMEX New York Harbor
ULSD Heating Oil (HO)

CBOT Wheat (W)

ICE FCOJ-A (OJ)

NYMEX Platinum (PL)

NYMEX New York Harbor
RBOB Gasoline (RB)

CBOT Soybean Oil (SO)

ICE U.S. Sugar No. 11 (SB)

NYMEX Palladium (PA)

CBOT Soybean Meal (SM)

ICE U.S. Sugar No. 16 (SF)

MGEX Hard Red Spring
Wheat (MWE)

CME Live Cattle (LC)

ICE Cotton No. 2 (CT)
CBOT KC Hard Red Winter
Wheat (KW)
Economically equivalent swaps
In a major change from the current position
limits regime, the Final Rule eventually
applies each position limit applicable to a
core referenced contract to an “economically
equivalent swap”2 (with certain limited
grandfathering provisions).
Generally, an economically equivalent swap is
one that has the same “material” specifications,
terms and conditions as its referenced contract.
Precise equivalence is not required for every
attribute: minor differences in lot sizes, notional
amounts, delivery dates or “post-trade risk
management” (e.g., a particular clearing
requirement), will not render a swap noneconomically equivalent. Swap agreements
that are excluded from the CFTC’s jurisdiction
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(such as physically-settled forward contracts,
which do not count as CFTC “swaps” under the
Dodd Frank rules) will not count as economically
equivalent swaps, even if they might otherwise
technically meet the definition.

federal spot month position limits are also
applied separately to physically-settled and
cash-settled referenced contracts under the Final
Rule. (Natural gas contracts will be subject to
special netting procedures under the Final Rule.)

Compliance with the CFTC’s economically
equivalent swap rule for swaps linked to core
referenced contracts will be required by Jan. 1,
2023.

Other changes

Netting and aggregation
The rules for calculating exposure under the
Final Rule will differ depending on the nature
of contract and whether the spot month limits
apply. Generally, during the spot month, position
limits will apply in the aggregate across both
exchanges and OTC swap markets.3 However,

While this will not be relevant to all private
fund managers, the Final Rule expands the list
of designated bona fide commercial hedging
exemptions from the position limits regime
(which are self-executing and effective absent
notice) and provides a streamlined process for
petitioning for relief for undesignated hedges.4
Relatedly, the CFTC has also rescinded monthly
filing of Forms 204 and 304 with cash market
information for entities that avail themselves of
the bona fide hedging exemptions.5

This no-action letter allows investment advisers
to continue to aggregate client orders while
accommodating differing research payment
arrangements, provided that:
• The investment adviser implements procedures
designed to prevent any account from
being systematically disadvantaged by the
aggregation of orders; and
• Each client in an aggregated order will continue
to pay/receive the same average price for the
purchase or sale of the underlying security and
will pay the same amount for execution.

Commission published FAQ guidance addressing
two concerns surrounding the application of
MiFID II to EU asset managers and non-EU
managers contractually required to comply
with MiFID II unbundling rules (“Third-Country
Delegates”) when they obtain research from
third-country (i.e., US and other non-EU) brokerdealers.
The European Commission issued the following
welcome clarifications:

to SEC regulations that will be directly or
indirectly covered by MiFID II will have to October 20
December
finalize any needed amendments
to their2020
expense review and allocation policies to
confirm that they satisfy MiFID II as well as
the new conditions and expectations set
forth by the SEC and European Commission
guidance. THFJ
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