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In a matter of weeks, the COVID-19 outbreak has brought much of the
world to a standstill. With the sudden economic decline and government-
mandated restrictions now in place, some businesses will find themselves
unable to comply with their contractual obligations. Any business
anticipating its own — or a counterparty’s — inability to comply with
contract responsibilities due to COVID-19 should be familiar with how
force majeure and other aspects of contract law may apply to them

during this global pandemic.[1]Insurance policies covering business

interruptions should also be assessed.
Force Majeure Provisions

A force majeure is an unanticipated event (for simplicity, this Alert will
refer to it as the “event”) beyond the control of the contracting parties
that makes it impracticable or impossible for a party to fulfill its
responsibilities and obligations, and may excuse a party from performing

under a contract.[2]

Businesses should look for the presence of — and any limitations on —
force majeure provisions in any contracts they anticipate that they or
their counterparty will struggle to fulfill as a result of the outfall from
COVID-19. Those provisions typically require the disabling event to be
unforeseeable to both parties, and sometimes specify certain types of
events that are per se unforeseeable, such as, for example, earthquakes,

acts of terrorism and sometimes epidemics or pandemics.
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Since the World Health Organization declared COVID-19 a “pandemic” on
March 11, 2020, force majeure clauses that expressly include “pandemics”
will likely be triggered.[3] Other contractual language regarding viral
outbreaks, epidemics, or governmental prohibitions may also trigger the

clause.[4]

Even if COVID-19 falls within the scope of a force majeure provision, the
event must objectively affect the parties’ ability to perform.[5]
Accordingly, a party seeking to invoke a force majeure clause to excuse
its nonperformance must show that the event directly caused
performance to be impossible or unreasonably expensive in spite of its
skill, diligence, and good faith.[6] Again, the language of the contract will

dictate the application, effect and scope of a force majeure clause.[7]

Force majeure provisions may have specific application in particular types
of contracts. For more information on some of these specific applications
please see the following SRZ Alerts: Real Estate Deals and Leases —
COVID-19 Considerations (March 17, 2020) (discussing “go-dark” and
material adverse effect provisions in leases and other real estate
agreements), Trading Agreements — Buy-Side Considerations (COVID-
19) (March 17, 2020) (discussing force majeure and related provisions in
trading agreements, including ISDA master agreements, prime brokerage
agreements, master repurchase agreements, futures agreements and FX
master agreements), SRZ Alert on Business Interruption and Related
Insurance for Losses from COVID-19 (March 17, 2020) (outlining business

interruption insurance and other insurance related to loss).

What If 'There Is No Force Majeure Clause?

Even without a force majeure clause, performance may still be excused if
a party cannot meet its obligations due to COVID-19. Generally, a party
has no duty to perform under a contract if performance becomes
impossible or in some jurisdictions impracticable.[8] “Impossible” and
“impractical” are legal standards. Courts may conclude that performance
is impracticable when it can only be accomplished at an excessive,
unreasonable, and unbargained-for cost,[9] or impossible when a party
cannot perform due to circumstances beyond that party’s control.[10]
Similarly, the legal doctrine of frustration of purpose excuses
nonperformance in certain situations where the objectives of the contract
have been utterly defeated by circumstances arising after the formation

of the agreement.[11] Finally, contracts sometimes require the parties to
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comply with the laws, orders, rules, regulations and requirements of
governmental authorities, which also may excuse performance in the face
of the many directives being issued for purposes of public health, as well

as economic and financial stability.[12]

In the face of the substantial business disruptions that have occurredin
the wake of COVID-19, counterparties may seek to renegotiate contracts
or reach accommodations in light of longer-term business interests or to
avoid the uncertainty of the application of the aforementioned legall

doctrines.

Insurance Considerations

The same circumstances that have made performance of contractual
obligations impossible have created massive disruptions in businesses’
normal operations, but certain types of insurance may help. Business
interruption, use and occupancy, and other similar policies may cover
losses caused by the insured’s inability to continue normal business
operations after losing the ability to use specified property or premises.[13]
For more information about insurance for losses relating to COVID-19,
please see SRZ’'s Alert, Business Interruption and Related Insurance for
Losses from COVID-19 (March 17, 2020).

The fullimpact of COVID-19 on economies and businesses around the
world is still uncertain. However, clients should familiarize themselves with
the aforementioned contract and insurance doctrines. We will continue to
closely monitor this public health crisis and the potential effects it could
have on our client’s businesses. Should you have any questions about the
concepts explored in this Alert or other questions about your business in
light of COVID-19 please contact your attorneys at Schulte Roth & Zabel

or one of the authors.

Authored by William H. Gussman, Jr, Douglas I. Koff, Michael E. Swartz,
Kelly Koscuiszka, Brooke Y. Oki and Katherine M. Sullivan.
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