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On May 28, 2020, the Commodity Futures Trading Commission proposed
amendments to CFTC Rule 310(c)(3),[1] which currently provides a
registration exemption for non-U.S. commodity pool operators managing
qualifying non-U.S. funds with non-U.S. investors. Rule 310(c)(3), however,
is currently applied on an “all-or-nothing” basis, meaning that a non-U.S.
fund manager can only rely on it if every commodity pool that it operates
satisfies each element of the rule. Under the proposed amendments, Rule
3.10(c)(3) would apply on a “pool-by-pool” basis, allowing a manager to use
it for one or more eligible non-U.S. pools while relying on different

exemptions for other pools.

The proposed amendments would also institute a safe harbor for
unintended U.S. investments in a non-U.S. pool; provided, that the
manager undertakes certain reasonable efforts (such as prominent
disclosures, subscription requirements, diligence measures and
solicitation controls) to minimize the possibility of U.S. persons being
solicited for, or sold, participation units in an offshore pool. A manager
relying on the amended Rule 310(c)(3) would be expected to maintain
documentation adequate to demonstrate compliance with the safe
harbor. The amendments would also make clear that Rule 3.10(c)(3) relief
would be available, even ifinception-stage investments were accepted
from qualifying U.S.-based affiliates of the non-U.S. commodity pool
operator (e.g., no statutory disqualifications, ongoing registration

suspensions or bars, or trading bans).
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The comment period for the proposed amendments will commence with

their publication in the Federal Register.

This article appeared in the June 2020 edition of SRZ's Private Funds
Regulatory Update. To read the full Update, click here.

[1] The draft that was approved by the CFTC (“Exemption from
Registration for Certain Foreign Persons Acting as Commaodity Pool
Operators of Offshore Commodity Pools (May 28, 2020)") is available

here. The final amendments have not yet been published.

This communication is issued by Schulte Roth & Zabel LLP and Schulte
Roth & Zabel International LLP for informational purposes only and does
not constitute legal advice or establish an attorney-client relationship. In
some jurisdictions, this publication may be considered attorney
advertising. ©2020 Schulte Roth & Zabel LLP and Schulte Roth & Zabel

International LLP,

All rights reserved. SCHULTE ROTH & ZABEL is the registered trademark
of Schulte Roth & Zabel LLP.


https://www.srz.com/images/content/1/7/171692.pdf
https://www.cftc.gov/media/3911/votingdraft052820/download

Related People

Marc Charles
Elovitz Clark

Partner Partner

New York Washington, DC

Craig Anna
Warkol Maleva-Otto
Partner Partner

New York London


https://www.srz.com/en/people/marc-e-elovitz
https://www.srz.com/en/people/charles-j-clark
https://www.srz.com/en/people/craig-s-warkol
https://www.srz.com/en/people/anna-maleva-otto

Kelly
Koscuiszka

Partner
New York

Practices

REGULATORY AND COMPLIANCE

INVESTMENT MANAGEMENT

Attachments
& Read Article

2. Read Update


https://www.srz.com/en/people/kelly-koscuiszka
https://www.srz.com/en/practices/investment-management/regulatory-and-compliance
https://www.srz.com/en/practices/investment-management
https://www.srz.com/a/web/171803/8cbf4k/srz_pfru_relief_for_non-us_managerspdf.pdf
https://www.srz.com/a/web/171692/8cbdGV/srz_private_funds_regulatory_update_june_2020pdf.pdf

