SCHULTE ROTH + ZABEL

N NEWS & INSIGHTS

ALERTS

FinCEN Commences Rulemaking
Process to Implement AMI, Reporting
Requirements for Real Estate Sector

February 11,2022

On Dec. 8, 2021, the U.S. Department of the Treasury’s Financial Crimes
Enforcement Network (“FinCEN”) issued an Advance Notice of Proposed
Rulemaking (“ANPRM?”)[1] soliciting public comment on a proposal to
extend the Bank Secrecy Act (“BSA”) compliance and reporting
requirements to certain persons or entities involved in real estate
transactions. The ANPRM solicits public comment on the scope of those
requirements and the persons or entities to which they should apply.
Affected parties may include title insurance companies, real estate
agents and brokers, real estate attorneys, law firms and settlement and
closing agents, among others.[2] Comments on the ANPRM are due to
FinCEN by Feb. 21, 2022.[3]

Real Estate Transactions and Persons
Presently Subject to FinCEN Requirements

The BSA implementing regulations administered by FInCEN currently
require banks, non-bank residential mortgage lenders and originators
(*RMLOs") and housing-related Government Sponsored Enterprises
(“GSEs"), entities typically involved in financed real estate transactions, to
establish and implement certain anti-money laundering (“AML”) controls,
such as maintaining an AML program and filing suspicious activity reports
with FINCEN (*SARs”).[4] Other persons involved in real estate closings
and settlements are currently exempted from the requirement to

establish an AML program,[5] although FInCEN has used its geographic
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targeting order (*GTO”) authority[6] to impose specific transaction

recordkeeping and reporting requirements on title insurance companies
involved in “all-cash” or “non-financed” transactions of certain residential
real estate, such as the purchase of residential real property in excess of

$300,000 in limited geographic areas, such as Manhattan and Miami,

Floridal”] Accordingly, certain real estate transactions, such as “non-
financed” or “all-cash” real estate purchases outside of these limited
areas and not involving title insurance companies, are not currently

subject to the BSA's requirements.[8]

The ANPRM defines “non-financed” and “all-cash” transactions to refer to
“any real estate purchase or transaction that is not financed via a loan,
mortgage, or other similar instrument, issued by a bank or non-bank
[RMLQO], and that is made, at least in part, using currency or value that
substitutes for currency (including convertible virtual currency (CVC)), or
a cashier’s check, a certified check, a traveler’'s check, a personal check,

a business check, a money order in any form or a funds transfer.”[9]

'The ANPRM Proposals

The ANPRM emphasizes the need for enhanced regulation to address the
“systemic vulnerability of the U.S. real estate market to money
laundering,”[10] echoing the recurring criticism by the Financial Action
Task Force (“FATF”) that the U.S’s failure to regulate real estate
transactions in accordance with FATF standards constitutes a significant
deficiency in the U.S. AML regime.[11] In the ANPRM, FinCEN attributes
the U.S. real estate market’s vulnerabilities to a lack of transparency in
real estate funds transfers, the attractiveness of the U.S. real estate

market as an investment vehicle and the lack of industry regulation.[12]

In order to best address these vulnerabilities while minimizing compliance
burdens for industry participants, the ANPRM solicits public comment on

the scope of any proposed rulemaking as follows:

Nature of Recordkeeping and Reporting Requirements. The ANPRM
proposes two avenues to potential rulemaking in this area. One
approach would be to add new requirements similar to those in the GTO
regulation to also permanently “require certain persons to collect,
report and retain information about specified non financed purchases of
real estate.’[13] The ANPRM notes that this approach “may be an

appropriately tailored way to increase the transparency of the non-



financed sector of the real estate market and provide law enforcement,
national security agencies, and financial institutions with highly useful
information.”[14] The alternative approach would entail FInCEN issuing
BSA-implementing regulations to “certain persons involved in non-
financed real estate closings and settlements,” which would likely
require such persons to adopt and implement an AML/CFT program
and file SARs with FinCEN.[156] FinCEN seeks comments on whether one
approach is preferred over the other and whether to extend the
customer due diligence requirements, which address the identification
of beneficial owners of certain legal entities, to the real estate industry.
[16]

Type of Real Estate. FinCEN requests comment on whether to address
both commercial and residential real estate transactions in the same
rulemaking or to “take an iterative approach, starting first with
residential transactions and then later addressing commercial

transactions.”[17]

Scope of Persons Subject to a Reporting Requirement. FINCEN seeks
comment on which persons involved in non-financed real estate
closings should be subject to a proposed rule, such as title insurance
companies, title or escrow companies, real estate agents or brokers,

real estate attorneys or law firms or settlement or closing agents.[18]

Geographic Scope and Transaction Threshold. Although FInCEN
stresses that adequately addressing money laundering vulnerabilities in
real estate transactions requires a rule with nationwide application, it
nevertheless requests input on the geographic scope of any potential
rule.[19] For example, short of a nationwide application, rulemaking could

be limited to jurisdictions already covered by existing GTOs.

Purchases by Certain Entities. FinCEN seeks comment on whether any
future rulemaking should require reporting of other types of legal
entities purchasing real estate, such as shell companies and trusts. The
ANPRM notes that, to date, GTO reporting requirements have only
covered corporations, limited liability companies, partnerships or other
similar business entities not listed on an exchange regulated by the

Securities and Exchange Commission.[20]

In addition to the broader topics outlined above, FinCEN poses certain
specific questions, including: (1) what due diligence is presently conducted

regarding the parties to a transaction and source of funds for a



transaction, prior to a real estate closing; (2) what recordkeeping
requirements are currently in place for real estate transactions; and (3)
how to best address in any future rulemaking the use of natural persons in

money laundering schemes involving real estate transactions.[21]

Conclusion

The ANPRM signals FinCEN'’s increased focus on the prevention of
money laundering through the U.S. real estate market. Consequences for
the real estate sector could include additional compliance costs and

heightened exposure to regulatory action.
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